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CENTRAL DISTRICT OF CALIFORNIA Sc¢an Only ——

CROSBY WILFREDO ORANTES-
HERNANDEZ, et al.,

CASE NO. CV 82-01107 MMM (VBKx)

Plaintifts,

)
)
)
)
) AMENDED ORDER GRANTING IN
VS. ) PART AND DENYING IN PART

) DEFENDANTS’ MOTION TO DISSOLVE
ALBERTO R. GONZALES, Attorney ) THE ORANTES INJUNCTION
General of the United States, et al., )
)
)
)
)

Defendants.

I. PROCEDURAL BACKGROUND

Plaintiffs filed this action in 1982, challenging practices and procedures allegedly employed
by the Immigration and Naturalization Service (“INS”) to detain, process and remove Salvadoran
nationals who had entered the United States. Plaintiffs sued on their own behalf and on behalf
of a class of “all citizens and nationals of El Salvador eligible to apply for political asylum . . .
who . . . have been or will be taken into custody . . . by agents of the [Department of Homeland
Security].” Orantes-Hernandez v. Meese, 685 F.Supp. 1488, 1491 (C.D. Cal. 1988) (“Orantes
Iy, aff’d., 919 F.2d 549 (Sth Cir. 199(?). Judge David Kenyon certified the Orantes class on
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April 30, 1982.!

On April 29, 1988, Judge Kenyon entered a permanent injunction mandating that the II:TS
use specific procedures when detaining, processing and removing Salvadoran immigrants. ESpe
Orantes II, 685 F.Supp. at 1511-13, On July 2, 1991, he modified the injunction to add four
conditions that applied solely to the Port Isabel Service Processing Center in Port Isabel, Texas
(“Orantes injlinction”). On September 28, 2004, the court entered a stipulated order clarifying
the terms of the injunction to eliminate the possibility that the Office of Refugee Settlement could
be held to be in violation of its terms.”

On November 28, 2005, the government filed a motion to dissolve the injunction. It
asserted (1) that there had been a significant change in the factual circumstances that led to
issuance of the injunction - i.e., the end of the civil war and attendant human rights abuses in El
Salvador, and the adoption of a range of procedures by U.S. immigration authorities that ensure
that aliens are advised of their right to apply for asylum and are not coerced into waiving that
right; and (2) that there had been an intervening change in law - i.e., the enactment of the Illegal
Immigration Reform and Immigrant Responsibility Act of 1996 (“IIRIRA”), which provides for
expedited removal of inadmissible aliens. As respects the intervening change in law, the
government argued that the injunction conflicted with IIRIRA and the regulations governing
expedited removal, and also that the injunction made it burdensome for immigration authorities
to place Salvadorans in expedited removal. The court bifurcated this issue, and heard the
government’s argument regarding the purported facial conflict in September 2006, Following the

hearing, it issued an order modifying paragraphs two and eleven of the injunc;ion. The parties

'The original class certified by Judge Kenyon encompassed not only Salvadorans who had
been or would be in custody and were eligible to apply for political asylum, but also Salvadorans
who, subsequent to June 2, 1980, requested, or would in the future request, political asylum, and
whose claims had not yet been presented or adjudicated. See Orantes-Hernandez v. Smith, 541
F.Supp. 351, 355 (C.D. Cal. 1982) (“Orantes I'). Plaintiffs later abandoned claims on behalf
of the second group of Salvadorans. Orantes 11, 685 F.Supp. at 1491.

*The Office of Refugee Settlement is an agency responsible for the care of unaccompanied
alien children who are in federal custody due to their immigration status.
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argued the balance of the government’s reasons for seeking dissolution of the injunction on

13
t

December 20, 2006. This order addresses those arguments. >
i
II. DISCUSSION

A.  Legal Standard Governing Dissolution Of An Injunction

Until 1992, courts asked to dissolve existing injunctions applied a standard first articulated
in United States v. Swift & Co., 286 U.S. 106 (1932). Swift was the culmination of a government
antitrust action against the meat-packing industry. The government alleged that defendants had
suppressed competition in the purchase of livestock and sale of dressed meats, and that, having
eliminated competition in meat products, they had also suppressed competition in the sale of other
products, such as fish, vegetables, fruit and groceries. Id. at 110. In 1920, defendants agreed
to a consent decree that banned them, inter alia, from owning retail meat markets or stockyards,
and from manufacturing, selling, or transporting 114 varieties of foodstuffs. Id. at 111. Ten
years later, five meat packers petitioned for modification of the decree, arguing that conditions
in the meat-packing and grocery industries had changed. Id. at 113. The lower court modified
the injunction to permit the meat packers to sell groceries and other commodities at wholesale,
but retained the ban on retail sales of such products. /4. at 113-14.

An appeal followed. The Supreme Court framed “the question [that had to be resolved as]
whether [a modification could] be made without prejudice to the interests of the classes whom
th[e] particular restraint was intended to protect.” Id. at 117-18. It answered this inquiry in the
negative, noting that industry changes had reduced the likelihood that defendants would once again
monopolize the sale of meats, but that the changes had not substantially reduced the possibility
that there would be antitrust violations in the sale of other food products if the injunction were
dissolved. Id. at 117-18. The Court’s conclusion was reinforced by evidence that there had been
sporadic instances of unfair practices by the meat packers even after the monopoly was broken
and the consent decree entered. Id. at 118. It cautioped: “Nothing less than a showing of
grievous wrong evoked by new and unforeseen conditions should lead us to change what was

decreed after years of litigation with the consent of all concerned.” Id. at 119.
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The “grievous wrong” language in Swift worked an “apparent hardening of the usual
standard for modifying decrees of injunctive relief.” New York States Ass’n for Retarded Child%;n
Inc. v. Carey, 706 F.2d 956, 968 (2d Cir. 1983). As a result, courts often held that modiﬁcatrib;n
or dissolution of an injunction was not warranted unless the party requesting relief could show a
“grievous wrong” - a nearly insurmountable standard that “ward[ed] off virtually all efforts to
modify consent decrees.” Rufo v. Inmates of Suffolk County Jail, 502 U.S. 367, 379 (1992); see
also United States v. City of Chicago, 663 F.2d 1354, 1359 (7th Cir. 1981) (noting that
“numerous cases have mechanically employed the Swift ‘grievous wrong’ test, thereby suggesting
that hardship to the defendant is the sole touchstone for medification of an injunction™).

Under the “grevious wrong” standard, a party seeking modification or dissolution of an
injunction had to meet a heavy burden of proof that often exceeded the burden imposed on parties
seeking an injunction in the first instance. See Swift, 286 U.S. at 119 (“We are not framing a
decree. We are asking ourselves whether anything has happened that will justify us now in
changing a decree. . . . The inquiry . . . 1s whether the changes are so important that dangers,
once substantial, have become attenuated to a shadow™); Ruiz v. Lynaugh, 811 F.2d 856, 860-61
(5th Cir. 1987) (noting that “modification is only cautiously to be granted; that the dangers which
the decree was meant to foreclose must almost have disappeared; that hardship and oppression,
extreme and unexpected, are significant; and that the movant’s task is to provide close to an
unanswerable case”).

Subsequent Supreme Court cases, however, emphasized that courts had “misconceived the
thrust” of Swift by focusing rigidly on the “grievous wrong” language. See Board of Ed. of
Oklahoma City Public Schools v. Dowell, 498 U.S. 237, 246-48 (1991) (rejecting the rigid use
of Swift's “grievous wrong” language as the basis for denying a motion to dissolve a
desegregation decree); United States v. United Shoe Machinery Corp., 391 U.S. 244, 248 (1968)
(noting that the district court had misconceived the “thrust of this Court’s decision in Swift,” and
stating the “Swift teaches that a decree may be changed upon an appropriate showing, and it holds
that it may not be changed in the interests of the defendants if the purposes of the litigation as

incorporated in the decree (the elimination of monopoly and restrictive practices) have not been
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fully achieved™).

In United Shoe Machinery, the government sought modification of an injunction, claimiiéé
that additional relief was needed to fulfill the “purposes of the litigation.” The district court
denied the request, reading Swift as limiting modification to cases involving “(1) a clear showing
of (2) grievous wrong (3} evoked by new and unforeseen conditions.” United States v. United
Shoe Machinery Corp., 226 F.Supp. 328, 330 (D. Mass. 1967). The Supreme Court held that
this interpretation was too rigid, and noted that Swift’s reference to a “grievous wrong” had to
be read in context. Because the original injunction had resulted in little progress toward the
accomplishment of the decree’s goals, the Court concluded that modification would promote, not
subvert, the “purposes of the litigation.” United Shoe Machinery, 391 U.S. at 248-49.

In the 1980’s, courts increasingly adopted a more flexible approach to requests for
modification or dissolution of injunctions, particularly in institutional reform cases. See Carey,
706 F.2d at 970 (stating that the “grievous wrong” language of Swiff did “not provide the proper
standard to apply to injunctions entered in school desegregation cases [because sluch decrees,
unlike the one in Swift, are not intended to operate in perpetuity”); City of Chicago, 663 F.2d at
1360 (“The standard for modification of injunctions that emerges from Swift and United Shoe is

. . not based solely on hardship to the enjoined party. The standard also incorporates
consideration of whether there remains any need to continue the injunction, that is, whether ‘the
purposes of the litigation as incorporated in the decree’ have been achieved”); Newman v.
Graddick, 740 F.2d 1513, 1520-21 (11th Cir. 1984) (explaining that Swif involved “rights fully
accrued upon facts nearly impervious to change,” and thus that the Court required a showing of
a “grievous wrong evoked by new and unforeseen conditions,” and stating that “[w]here . . . a
consent decree involves the supervision of changing conduct or conditions . . . , modification may
be more freely granted”); Nelson v. Collins, 659 F.2d 420, 424 (4th Cir. 1981) (noting that the
Court in Swift distinguished between situations in which a “continuing decree [was] directed to
events to come . . . (involving) the supervision of changing conduct or conditions” and one in
which an “injunction {was] granted to protect rights ‘fully accrued upon facts so nearly permanent

as to be substantially impervious to change,’” and observing that “[i]n the first case, modification
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under appropriate circumstances is clearly permissible [while] in the second [the “griegqus
wrong”] standard . . . applied”); see also Philadelphia Welfare Rights Organization v. Shapp,i,'(;OZ
F.2d 1114, 1120-21 (3d Cir. 1979) (noting that “[t]he modifications [sought did] not leave cglsass
members open to the evils to which the lawsuit was first addressed”); Benjamin v. Malcolm,[‘g64
F.Supp. 668, 686 (S.D.N.Y. 1983) (stating that “[t]he critical question on a2 motion to modify a
decree is whether the proposed modification is ‘in derogation of the primary objective of the
decree,”” quoting New York Association for Retarded Children, 706 F.2d at 969 (Friendly, I.)).

In Rufo, the Court expressly approved this movement toward flexibility, noting that the
“grievous wrong” language in Swift did not represent “a hardening of the traditional flexible
standard for modification of [injunctions].” Rufo, 502 U.S. at 379. As evidence of this, the
Court cited the statement in Swiff that entering into a consent decree “was not an abandonment
of the right 1o exact revision in the future, if revision should become necessary in adaptation to
events to be.” Id. {quoting Swiff, 286 U.S. at 114-15). As a result, the Court rejected the
argument that Rule 60(b)}(5) - which permits courts to modify or dissolve injunctions when “it is
no longer equitable that the judgment should have prospective application” - codified Swift’s
grievous wrong standard. Rather, the Court stated, Rule 60(b)(5) embodies “a less stringent,
more flexible standard.” Id. at 380.

Under Rufo, “a party seeking modification of an [injunction} may meet its initial burden
by showing a significant change either in factual conditions or in law.” Id. at 384; see also Sharp
v. Weston, 233 F.3d 1166, 1170 (9th Cir. 2000) (“A party seeking modification or dissolution
of an injunction bears the burden of establishing that a significant change in facts or law warrants
revision or dissolution of the injunction”). If the moving party meets this burden, “the court
should consider whether the proposed modification is suitably tailored to the changed
circumstance.” Rufo, 502 U.S. at 383. Modification may be warranted “when changed factual
conditions ma[k]e compliance . . . substantially more onerous, . . . when an [injunction] proves
to be unworkable because of unforeseen obstacles, . . . or when enforcement of the decree without
modification would be detrimental to the public interest. Id. at 384.

Applying this “flexible” Rule 60(b)(5) standard, the Ninth Circuit has directed courts to
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“take all the circumstances into account in determining whether to modify or vacate a prlor
injunction or consent decree.” Bellevue Manor Associates v. United States, 165 F.3d 1249, 1256
(9th Cir. 1999); but see United States v. Asarco Inc., 430 F.3d 972, 982 (9th Cir. 2005) (notmg
that Bellevue did not announce a “totality of the circumstances test” for modification under Rule
60(b)(5)). While the considerations identified in Rufo may be relevant or even determinative in
some cases, they do not define the universe of situations in which an injunction should be
modified or dissolved. See Alexis Lichine & Cie v. Sacha A. Lichine Estate Selections, Ltd., 45
F.3d 582, 586 (1st Cir. 1995) (“In our view, Rule 60(b)(5) sets forth the umbrella concept of
‘equitable’ that both Swift and Rufo apply to particular, widely disparate fact situations,” quoted
with approval in Bellevue Manor, 165 F.3d at 1256); Building and Const. Trades Council of
Philadelphia and Vicinity, AFL-CIO v. N.L.R.B., 64 F.3d 880, 888 (3d Cir. 1995) (“It would be
a mistake to view either Rufo or Swift as encapsulating a universal formula for deciding when {a]
point has been reached [where modification or dissolution is appropriate]. Instead, each of those
cases represents a response (o a particular set of circumstances. A court of equity cannot rely on
a simple formula but must evalvate a number of potentially competing considerations to determine
whether to modify or vacate an injunction entered by consent or otherwise”).

In institutional reform litigation, courts must be particularly attuned to the “broader impact
of an sweeping public-litigation-type injunction in determining whether to modify or vacate prior
relief.” Bellevue Manor, 165 F.3d at 1257, A sweeping injunction, which “reach{es] beyond the
parties involved . . . and impact[s] on the public’s right to the sound and efficient operation of
its institutions” (Rufo, 502 U.S. at 381), remains equitable only so long as it effectively addresses
the problem it was designed to remedy. See King-Seeley Thermos Co. v. Aladdin Indus., Inc.,
417 F.2d 31, 35 (1969) (Friendly, J.) (a court’s equitable powers to modify injunctions extends
to instances where “the decree is not properly adapted to accomplishing its purpose”). Where a
problem has been resolved or mooted by changed circumstances, then equity and the public’s
interest in the “sound and efficient operation of its institutions” demands the injunction’s
dissolution. The question in this case, therefore, is whether the Orantes injunction has outlived

its purpose and usefulness - in other words, whether evolving circumstances have resolved the
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underlying problems, thereby rendering the injunction unnecessary. See City of Chicago, 663
F.2d at 1360 (“The standard for modification of injunctions that emerges from Swift and Unt‘j‘?d
Shoe is . . . not based solely on hardship to the enjoined party. The standard also incorporéiies
consideration of whether there remains any need to continue the injunction, that is, whether ‘ﬂihe
purposes of the litigation as incorporated in the decree’ have been achieved™); United States v.
Swift & Co., 189 F.Supp. 885, 905 (N.D. Ill. 1960} (“[I]t is only change that reaches the
underlying reasons for the decree that is relevant. Conditions existing at the time of original entry
must be compared with conditions at the time of requested modification, and the significance of
the difference measured in the light of these original reasons”), aff*d., 367 U.S. 909 (1961). To
answer that question, the court first considers the purpose of the Orantes injunction and the
injustice that it was designed to remedy.

B.  The Orantes Injunction

Judge Kenyon entered a preliminary injunction in 1982, a permanent injunction in 1988,
and a modified permanent injunction in 1991. At the time, class members were coming to the
United States from a country that was embroiled in a twelve-year civil war that killed an estimated
75,000 people between 1980 and 1992,° and gave rise to rampant human rights abuses and
political violence.* By 1988, in a country with a population of approximately five million, some
45,000 innocent civilians had been murdered by soldiers, security forces, and death squads.
Orantes I, 685 F.Supp. at 1492. An additional 4,000 civilians had “disappeared.” Id. Political
dissidents and prisoners were subjected to arbitrary detention, arrest, intimidation, torture, and
execution. Id. at 1492-93. Salvadoran civilians reported repeated bombings and ground attacks,
forced relocation, and harassment by the military. Id. at 1493. Judge Kenyon concluded that,
faced with these conditions, many Salvadorans made a decision “born of desperation” to enter the

United States. Orantes I, 541 F.Supp. at 358. He found, moreover, that class members would

*Mot., Exh. F at 59 (U.S. Department of State, Background Note: El Salvador, Feb.
2005).

4Id. at 60.
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suffer “the most serious of deprivations” if they were deported to “a country overrun with giyil
war, violence, and government-sanctioned terrorist organizations.” Id. at 1504, ’*:i'zf

Given the civil war and human rights abuses in El Salvador, Judge Kenyon stated, many
Salvadorans who entered the United States had a “well-founded fear of persecution” and * glébd
faith claims to asylum.” OQrantes I, 685 F.Supp. at 1491. Despite this fact, he found, many
Salvadorans were misled or coerced into giving up their right to request asylum by INS officers
who “engaged in a pattern and practice of summarily removing Salvadorans from the country by
obtaining their signatures on . . . voluntary departure form{sj through intimidation, threats, and
misrepresentation.” Id. at 1505. Once an individual consented to voluntary departure, he or she
was subject to removal from the country without a deportation hearing or an opportunity to
request asylum, Id. at 1494,

Judge Kenyon found that the INS’ practices were the result of agents’ misunderstanding
of Salvadorans’ reasons for coming to the United States, and Salvadorans’ reluctance to
communicate their traumatic experiences to INS officials. Id. at 1496-97. After hearing
extensive testimony, Judge Kenyon concluded that many INS agents felt Salvadorans entered the
U.S. “solely for economic gain” - an attitude that “reflect[ed] a lack of sensitivity . . . [born of]
ignorance on the part of INS agents [regarding] the complex motivations and situations of those
who hald] fled El Salvador.” Id. at 1496. In addition, he found, Salvadorans who fled
persecution by soldiers and guerillas in El Salvador felt uncomfortable confiding in “a uniformed
officer of the United States . . . because [they were] aware that the United States support[ed] the
Salvadoran government, which tolerate[d] and participatefd] in [the] acts of terror.” Id. at 1497,
Those Salvadorans who reached the United States often experienced psychological trauma or guilt
because they had abandoned their country and their families; this made them reluctant to
communicate their experiences to the INS agents who interviewed them. Id. Many also feared
that the information they revealed would endanger family and friends who remained in El
Salvador. Id. Judge Kenyon found that the INS knew of these problems and refused to

compensate for them. Id.

Instead, he concluded, INS officers routinely told class members that “if they appl{ied] for
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asylum they [would] remain in detention for a long time” (id. at 1494-95); “that Salvadorans [glid]
not get asylum” (id. at 1495); that the “information on the [asylum] application [would] be s'ent
to El Salvador” (id.; see also Orantes I, 541 F.Supp. at 360); that they would be transferreéi'fto
remote locations (Orantes II, 685 F. Supp. at 1495); and that women would be placed in a”c\{ell
with men, where they might be sexually molested (Orantes I, 541 F.Supp. at 360).

Judge Kenyon found that such threats and misrepresentations were typically combined with
deliberate withholding of information about the asylum process. He concluded that the INS
routinely distributed legal services lists to Salvadorans that contained inaccurate, incomplete, or
non-working telephone numbers for legal services agencies (Orantes II, 685 F.Supp. at 1497);
that the agency failed to provide legal services lists to Salvadorans altogether (id. at 1498); and
that it refused to advise Salvadorans of the availability of political asylum, even when they
requested the opportunity to apply for asylum or recounted experiences that suggested eligibility
for asylum (id.). He also found that Salvadorans were “frequently singled out for transfer to
distant tacilities,” where they were isolated from friends and relatives who could have assisted
them. Id. at 1500.

Judge Kenyon heard extensive evidence that led him to conclude that INS officials
regularly pressured Salvadorans to return to El Salvador (id. at 1501); severely limited
Salvadorans’ visitation opportunities with attorneys and paralegals (id.); failed to ensure
Salvadorans’ privacy during attorney-client interviews (id.); refused to provide legal materials,
legal forms, law libraries, and writing materials to Salvadorans (id. at 1501-02); restricted
Salvadorans’ access to telephones (id. at 1502); and segregated Salvadorans in solitary
confinement without providing hearings (id.).

Judge Kenyon concluded that the INS” “practice and pattern” of mistreating, pressuring,
and intimidating Salvadorans into giving up their asylum claims was “widespread and pervasive”
(id. at 1505), and was “highly likely to result . . . in class members being deprived of their
right{ ] to a deportation hearing” (id. at 1496). This pattern and practice, he found, warranted
the entry of permanent injunctive relief. Id. at 1505. The injunction Judge Kenyon entered

required that the government give Salvadorans an advisal of rights, which came to be known as
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the Orantes advisal, as well as a list of organizations that provided free legal services. It z}{so
prohibited the INS from transferring unrepresented Salvadorans out of the district where they we're
arrested for a period of seven days, so that they could more easily retain attorneys. In addifibn
to these measures, which were designed to ensure that Salvadorans received notice of their rli'ght
to apply for asylum and had the ability to pursue it effectively, the injunction prescribed certain
conditions of confinement for Salvadoran detainees, including hearings before they could be
placed in solitary confinement, and regular access to legal materials, telephones, and legal
professionals.’

Judge Kenyon based the advisal remedy on “three alternative and independent legal bases.”
See Orantes-Hernandez v. Thornburgh, 919 F.2d 549, 556 (9th Cir. 1990) (“Orantes III’). “One
[was] that notice {was] required as a matter of due process.” Id. (citing Orantes I, 685 F.Supp.
at 1506-07, Conclusions of Law 24-25). The second “[was] that notice [was] required in order
to fully effectuate the intent of the Refugee Act.” Id. {(citing Orantes II, 685 F.Supp. at 1506,
Conclusions of Law 19-23). The third and final basis for the remedy was that “notice [was]
required . . . as a remedial measure to counteract the pattern of interference by the INS with the
plaintiff class members’ ability to exercise their right[ 1” to apply for asylum. Id. (citing Orantes
II, 685 F.Supp. at 1507-08, Conclusions of Law 26-43). Judge Kenyon based the provisions of
the injunction governing detention center conditions and the transfer of Salvadoran detainees to
remote facilities on Salvdorans’ rights to retain counsel at non-government expense and to access
the courts. Orantes II, 685 F.Supp. at 1510-11.

As respects the first basis for the advisal remedy, Judge Kenyon applied the familiar test
set forth in Matthews v. Eldridge, 424 U.S. 319 (1976}, and found that Salvadorans had a due
process right to notice of their right to apply for asylum. Under Matthews, a court must balance
plaintiff’s private interest and the risk of an erroneous deprivation of that interest due to
inadequate government procedures against the Government’s interest, including the burden that

additional procedures will entail. Id. at 335. Judge Kenyon observed that one could not

’See Orantes Injunction.
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“overstate the dire consequences”™ that would attend an erroneous deprivation of Salvadorans’
right to apply for asylum. Orantes II, 685 F.Supp. at 1504. Citing conditions in El Salvador
he observed that immigrants of other nationalities might not have the same due process rlght to
notification of their right to apply for asylum, as “[t]he calculation of the Matthews balancmg test
could be quite different for other nationalities.” Id. at 1508.

Judge Kenyon’s second basis for the advisal remedy - that notification was necessary to
effectuate the intent of the Refugee Act - was similarly influenced by the horrific conditions
Salvadorans faced if erroneously returned to a country in the midst of a civil war. After noting
that the Refugee Act mandates “[n]otification of the right to apply for asylum and . . . relief from
deportation,” Judge Kenyon distinguished the Eleventh Circuit’s en banc decision in Jean v.
Nelson, 727 F.2d 957 (11th Cir. 1984). The Jean court had held that Congress did not include
a notice requirement in the Refugee Act, and that none could be implied because Congress
provides many rights without mandating that the government publicize their availability, Judge
Kenyon observed that “few of th[e] other [rights to which the Jean court made reference had]
arise[nj in circumstances so perilous as those in which class members [found] themselves,” and
continued: “The situations of those who have fled El Salvador . . . are not typical of the various
opportunities which Congress has provided to others within the United States.” Orantes II, 685
F.Supp. at 1506.

Judge Kenyon’s third basis for the advisal remedy was his finding that the INS engaged
in a “practice and pattern of summarily removing Salvadorans from this country by obtaining their
signatures on voluntary departure forms through intimidation, threats, and misrepresentations”™
about the availability of asylum. Id. at 1505. This “persistent pattern of misconduct” justified
mandating that the government provide an advisal “to counteract the pattern of interference by
the INS with the plaintiff class members’ ability to exercise their rights.” QOrantes I, 919 F.2d
at 556, 558. The Ninth Circuit noted that such a remedy would have been inappropriate had there
been a showing of “relatively few instances of violations by [defendants], without any showing
of a deliberate policy on behalf of the named defendants.” Id. at 557-58. It concluded, however,

that Judge Kenyon did not clearly err when he found “a pattern of interference with the class
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