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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
AMERICAN FEDERATION OF LABOR AND ) Case No.

CONGRESS OF INDUSTRIAL ORGANIZATIONS; )

SAN FRANCISCO LABOR COUNCIL; SAN )

FRANCISCO BUILDING AND CONSTRUCTION ) COMPLAINT FOR
TRADES COUNCIL; and CENTRAL LABOR COUNCIL) DECLARATORY AND
OF ALAMEDA COUNTY, INJUNCTIVE RELIEF
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V.
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JULIE MYERS, Assistant Secretary of Homeland
Security; U.S. IMMIGRATION AND CUSTOMS
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of Social Security; and SOCIAL SECURITY
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Plaintiffs allege as follows:
_INTRODUCTION

1. This action challenges a new Department of Homeland Security (“DHS”) rule that
would commandeer the Social Security tax system for immigration-enforcement purposes. The new
rule would place in jeopardy the jobs of U.S. citizens and non-citizens legally authorized to work
simply because of discrepancies in the government’s error-prone Social Security earnings database.
The rule also would provide a further incentive for unauthorized W"OI‘k_tO take place off-the-books,
causing the government to lose Social Security taxes now paid on those wages.

2. The new rule, “Safe Harbor Procedures for Employers That Receive a No Match
Letter,” 72 Fed. Reg. 45611 (Aug. 15, 2007), would threaten employers with liability for illegally
employing unauthorized workers if the employer receives a “no-match” letter from the Social
Security Administration (“SSA”), unless the employer complies with specified “safe harbor”
procedures. Those procedures include terminating employees who cannot resolve data
discrepancies within 90 days. But the SSA’s no-match letters, which SSA sends to employers when
an employee name and Social Security number on a W-2 form do not match the SSA database, have

nothing to do with a worker’s immigration status. The new rule greatly expands liability ina

‘manner contrary to the governing statute adopted by Congress.

3. This action also alleges that the Defendants’ plan to implement the new rule exceeds
the authority that Congress granted to DHS and SSA. Congress carefully balanced many policies in
adopting and amending the nation’s immigration laws and tax laws. Whether to now begin using
SSA’s confidential earnings database for immigration-enforcement purposes is a decision only
Congress can make.

4. Plaintiffs seek a temporary restraining order, preliminary injunction, and permanent
injunction to prohibit Defendants from implementing the new rule and a declaratory judgment that
the new rule is invalid.

" JURISDICTION
5. This Court has jurisdiction over the claims alleged in this Complaint pursuant to

28 U.S.C. §1331 (federal question), 28 U.S.C. §2201 (declaratory relief), and 5 U.S.C. §§701-706

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF, Case No. 1
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(Administrative Procedures Act).
| VENUE AND INTRA-DISTRICT ASSIGNMENT

6. Venue is proper in this Court pursuant to 28 U.S.C. §1391(e) because Plaintiffs San
Francisco Labor Council, San Francisco Building and Construction Trades Council, and Central
Labor Council of Alameda County reside in this judicial district.

7. Pursuant to Local Rule 3-2(d), an intra-district assignment to the San Francisco or
Oakland Division is proper because a substantial part of the events giving rise to the claims in this
action will occur in the County of San Francisco. Plaintiffs San Francisco Labor Council and San
Francisco Building and Construction Trades Council reside in the City and County of San
Francisco, Defendant Social Security Administration maintains a Regional Office in San Francisco,
and Plaintiff American Federation of Labor and Congress of Industrial Organizations’ affiliated
unions have members employed in San Francisco who would be subject to the challenged
government action.

PARTIES

8. Plaintiff American Fedefation of Labor and Congress of Industrial Organizations
(“AFL-CIO”) is a labor federation comprised of 55 national and international labor unions that
collectively represent more than ten million working men and women throughout the United States,
in virtually every type of job and industry. The mission of the AFL-CIO is to serve as an advocate
for workers, to improve the 1ivés of working families, and to bring fairness and dignity to the
workplace.

9. In the past, workers represented by AFL-CIO’s affiliated unions who are U.S.
citizens or non-citizens lawfully working in the United States have been the subject of “no-match”
letters sent by the SSA to their employers. The Government Accountability Office reports that
about four percent of all Forms W-2 submitted by employers report earnings that cannot be matched
with SSA records and that are therefore placed in SSA’s Earnings Sﬁspense File. On information
and belief, the AFL-CIO’s affiliated unions would represent tens of thousands or hundreds of
thousands of workers who are lawfully working in the United States but have earnings in the

Earnings Suspense File.
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10. Plaintiff San Francisco Labor Council is a labor federation comprised of about 150
affiliated member unions that collectively represent more than 150,000 men and women working in
San Francisco. The mission of San Francisco Labor Council is to improve the lives of workers,
their families, and others by bringing economic justice to the workplace and social justice to the
community. Inthe past, workers represented by the San Francisco Labor Council’s affiliates have
been the subject of no-match letters issued by the SSA.

11.  Plaintiff San Francisco Building and Construction Trades Council is a labor
organization consisting of 28 affiliates who collectively represent approximately 10,000 building
and construction trade workers in San Francisco. San Francisco Building and Construction Trades
Council is dedicated to representing and protecting the interests of San Francisco’s building and
construction trades workers.

12.-  Plaintiff Central Labor Council of Alameda County (“Alameda County CLC”), a
chartered affiliate of the AFL-CIO, is a local labor federation whose affiliates are 130 labor unions
that collectively represent more than 76,000 diverse workers working in Alameda County in private
industry and public institutions. These workers together speak nearly 100 languages and hail from
scores of countries. The Alameda County CLC advocates for workers so that they can earn a better
living and is committed to fighting workplace discrimination. It has also led campaigns to pass
living wage ordinances to improve conditions for non-members, with which the Alameda County
CLC often works on a variety of public interest causes related to minimum wage laws, healthcare,
quality schools and affordable housing.

13.  Members of the Alameda County CLC’s affiliated unions who are U.S. citizens or
non-citizens authorized to work have been the subject of SSA “no-match” letters in the past. These
letters have significantly impacted low-income workers of Latin American and Asian descent who
use compound last names or inconsistently transliterate their names, which may result in inadvertent
errors or discrepancies in their SSA records. Employers have harassed and intimidated many of
these workers, especially those who work in construction, manufacturing, healthcare and the
expanding service and janitorial sector, because of “no-match” letters. The Alameda County CLC is

less able to organize and advocate for workers effectively when workers fear “no-match” abuse by
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employers.

14.  Plaintiffs AFL-CIO, SanFrancisco Labor Council, San Francisco Building and
Construction Trades Council, and Central Labor Council of Alameda County are also employers
subject to the Immigration Reform and Control Act of 1986 (“IRCA”), 8 U.S.C. §1324a-§1324b.

15.  Defendant Michael Chertoff is the Secretary of the Department of Homeland
Security and is responsible for all functions of DHS and its component organizations. He is sued in
his official capacity. '

16.  Defendant Department of Homeland Security is a federal agency charged with, inter
alia, the administration and enforcement of federal immigration laws. DHS promulgated the rule
entitled “Safe Harbor Procedures for Employers That Receive a No Match Letter,” 72 Fed. Reg.
45611 (Aug.15, 2007), that is challenged in this litigation.

17.  Defendant U.S. Immigration and Customs Enforcement (“ICE”) is a federal agency
within DHS responsible for investigating and enforcing immigration laws, including 8 U.S.C.
§1324a. DHS and ICE created the Guidance Letter regarding the DHS Final Rule that the SSA
intends to send to employers along with its “no-match” letters.

18.  Defendant Julie Myers is the Assistant Secretary of Homeland Security for ICE and
is responsible for all functions of ICE and its component organizations. She is sued in her official
capacity.

19.  Defendant Social Security Administration is a federal agency charged with
administration of the Social Security Act, and with processing tax information for the purpose of
administering the Social Security progrém. Defendant SSA maintains databases of tax information
and periodically generates “no-match” letters to employers that submit Forms W-2 to report
employee earnings if employee names and Social Security Numbers do not match SSA records. See
42 U.S.C. §432; 20 C.F.R. §422.120. Beginning on September 4, 2007, defendant SSA intends to
send the DHS/ICE Guidance Letter to employers along with its “no-match” letters.

20.  Defendant Michael Astrue is the Commissioner of Social Security and is responsible

for all programs administered by the SSA. He is sued in his official capacity.
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BACKGROUND

Social Security Administration “No Match” Letters

21.  The Social Security Act of 1935 authorizes the SSA to establish a record-keeping
system to manage the Social Security program. Congress also granted SSA authority to process tax
information for purposes of administering the Social Security program, as a specific exception to the
exclusive tax authority of the Internal Revenue Service (“IRS”). See 26 U.S.C. §6103 (1)(5); 42
U.S.C. §432. Pursuant to that delegation of authority, the IRS and SSA created a joint system for
the processing of Forms W-2 called the Combined Annual Wage Reporting System (“CAWR?”). 43
Fed. Reg. 60158 (Dec. 26, 1978) (codified at 26 C.F.R. §31.6051).

22.  Under the CAWR, empléyers annually report employee earnings using Forms W-2,
and SSA posts those earnings to individual workers’ Social Security records so workers will receive

credit for those earnings when they apply for Social Security. The SSA then forwards the Forms W-

2 to the IRS.

23.  Ifthe SSA cannot match the name and Social Security Number (“SSN”) on a.Form
W-2 with SSA’s records, the SSA places the earnings report in its Earnings Suspense File. See
20 C.F.R §422.120. The earnings remain in the Earnings Suspense File until SSA can link them to
aname and SSN.

24.  Every year, the SSA receives millions of earnings reports that the SSA cannot match
with its records. The Earnings Suspensé File is a huge database that contains more than 255 million
unmatched earnings records and that is growing at the rate of 8 to 11 million unmatched records per
year. Abqut four percent of annual Form W-2 earnings reports are placed in the SSA’s Earnings
Suspense File. -

25.  Although some mismatched SSA records result from employees without work
authorization using false SSNs, there aléo are many reasons unrelated to immigration status for
mismatched records. These include a) clerical errors by either an employer or the SSA in spelling
an employee’s name or recording the SSN; b) the SSA’s issuance of duplicate SSNs or reissuance of
SSNs of deceased individuals; ¢) employee name changes after marriage or divorce; d) employees

that use a less “foreign” sounding first name for work purposes; and e) different naming conventions
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(such as the use of multiple surnames) that are commonplace in many parts of the world,
particularly in some Latin American and Asian countries.

26.  The most recent Government Accountability Office (“GAQ”) report on the SSA’s
Earnings Suspense File concluded that the file “[c]ontains information about many U.S. citizens as
well as non-citizens” and that “the overall percentage of unauthorized workers is unknown.” GAO-
06-814R, at 8 (emphasis added). When the SSA ultimately has been able to resolve data
discrepancies, “most . . . belong to U.S.-bom citizens, not to unauthorized workers,” which GAO
concluded “is an indication that a signiﬁcant number of earnings reports in the [Earnings Suspense
File] belong to U.S. Citizens and work-authorized noncitizens.” Id.

27.  As part of its administration of the Social Security program, SSA periodically sends
out letters, commonly known as “no-match” letters, informing employers that SSNs and employee
names reported on Forms W-2 did not match SSA’s records. See 20 C.F.R. § 422.120.

28.  SSA no-match letters aré purely advisory. SSA has no authority to sanction |
employers that fail to respond to no-match letters.

29. Pursuant to its regulations, SSA notifies the IRS of incomplete or inaccurate
earnings reports. 20 C.F.R. §422.120. In 1986, Congress authorized IRS to impose sanctions on
employers that submit false or inaccurate tax information. 26 U.S.C. §6721; see also 26 C.F.R.
§301.6721-1. Under IRS regulations, an employer is not subject to sanction if the employer
accurately and in good faith transmits the name and SSN provided by an employee. 26 U.S.C.
§6724(a); 26 C.F.R. §301.6724-1. Insofar as the Internal Revenue Code is concerned, a reasonable
employer response to a no-match letter is to confirm that the employer is accurately transmitting the
name and SSN provided by the employee and to advise the employee that SSA is reporting a no-
match. /d.

" 30.  SSA is not an immigration agency and does not know whether a particular SSN listed
in a no-match letter relates to unauthorized work. SSA also is prohibited by tax privacy statutes
from sharing the information in the Earnings Suspense File with the DHS. Until now, SSA’s no-
match letters explained to employers: “This letter does not imply that you or your employee

intentionally gave the government wrong information” and “makes no statement regarding an
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employee’s immigration status.” Until now, the SSA has never included information from an
immigration-enforcement agency with ifs no-match letters.

Employer Verification of Work Authorization and Employer Sanctions

31.  The Immigration Reform and Control Act of 1986 (“IRCA”) made it unlawful for
employers to “to hire . . . for employment in the United States an alien knowing the alien is an
unauthorized alien.” 8 U.S.C. §1324a(a)(1)(A) (emphasis added).

32.  IRCA also separately made it unlawful for employers to hire without complying with
an initial verification process established by Congress. 8 U.S.C. §1324a(a)(1)(B). That verification
process requires the employee to present the employer with documents to show proof of identity and
work authorization and requires the employer and employee to complete an I-9 verification form.

8 U.S.C. §1324a(b); 8 C.F.R. §274a.2.

33. IRCA also makes it unlawful for an employer “to continue to employ an alien . . .
knowing the alien is (or has become) an unauthorized alien with respect to such employment.” 8
U.S.C. §1324a(a)(2) (emphasis added).

34.  IRCA specifically exempted workers hired before IRCA’s enactment on November
6, 1986, from thé hiring prohibition and the verification process. Pub. L. No. 99-603 § 101(a)(3),
100 Stat. 3359 (1986) (codified at 8 U.S.C. § 1324a note).

35. Employers that violate IRCA are subject to civil and criminal liability. 8 U.S.C.
§1324a(e)(4)-(5), ().

36. At the same time that Congress imposed employer sanctions, Congress also wanted
to prevent employer discrimination based on national origin or citizenship status. IRCA therefore
makes it illegal for employers to discriminate based on national origin or citizenship status,
including by requesting “more or different documents than are required” for the initial I-9
verification or “refusing to honor documents . . . that on their face reasonably appear to be genuine.”
8 U.S.C. §1324b(a)(1),(6).

37.  Congress intentionally did not impose in IRCA any employment authorization
verification for existing employees. Congress also chose not to impose ongoing re-verification

requirements after the initial hire.
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