








































































































































































































discrimination.” H.R. Rep. 99-682(1) at 60, 1986 USCCAN at 5664. Recognizing
the necessity of incorporating this defense so as not to conflict with federal law,
the Act purports to provide a similar affirmative defense. Ariz. Rev. Stat.
§23-212(J). But IRCA precludes use of the I-9 documents for this purpose: they
“may not be used for purposes other than for enforcement of this chapter and
sections [of Title 18 of the U.S. Code]” — further evidence that Congress intended
a single, federal process for determining employer liability. 8 U.S.C.
§1324a(b)(5) (emphasis added). Thus, because Arizona employers will be unable
to introduce evidence of their I-9 compliance in the state proceedings, such
compliance provides no assurance that they will not be sanctioned for employing
ﬁnauthorized workers, even though Congress sought to provide that assurance in
IRCA.

5. The district court did not give proper weight to these conflicts. The
court disregarded key conflicts on the basis of its view that the Arizona Act fits
within IRCA’s parenthetical savings clause. ER 38-39 n.3 (disregarding conflict
with I-9 confidentiality provision); ER 40:12-18 (finding Arizona sanctions could
not upset congressional balance because Congress “affirmed states’ power to
impose licensing sanctions”). But Geier teaches that even if a state law fits within
a clause that saves it from express preemption, that “does not bar the ordinary
working of conflict pre-emption principles.” 529 U.S. at 869 (emphasis in

original).
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The district court also disregarded conflicts on the ground that the Act’s
provisions “mirror those of IRCA” such that the sanctioned activity “is exactly the
same.” ER 41:7, 10-12. That is incorrect as a factual matter, as discussed above.
Moreover, “[t]he fact of a common end hardly neutralizes conflicting means . . .
and the fact that some companies may be able to comply with both sets of
sanctions does not mean that the state Act is not at odds with achievement of the
federal decision about the right degree of pressure to employ. . .. Conflict is
imminent when two separate remedies are brought to bear on the same activity.”
Crosby, 530 U.S. at 379-80 (footnotes and punctuation omitted)). Here, Arizona
set out to address an immigration problem for which the state believed Congress’
solution was inadequate. See ER 287. Arizona does not have that authority.

II. THE ARIZONA ACT VIOLATES DUE PROCESS

The Arizona Act is also constitutionally infirm for failing to afford due
process to employers who are alleged to have violated the Act. Under the Due
Process Clause of the Fourteenth Amendment, “certain substantive rights — life,
liberty, and property — cannot be deprived except pursuant to constitutionally
adequate procedures.” Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 541
(1985). In considering whether sufficient process has been afforded, courts
inquire into (1) “the private interest that will be affected”; (2) “the risk of an
erroneous deprivation of such interest through the procedures used, and the
probable value, if any, of additional or substitute procedural safeguards”; and (3)

“the Government’s interest.” Mathews v. Eldridge, 424 U.S. 319, 335 (1976)
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(internal quotation marks omitted). At a minimum, “[a]n essential principle of due
process is that a deprivation of life, liberty, or property be preceded by notice and
opportunity for hearing appropriate to the nature of the case.” Loudermill, 4.70
U.S. at 542 (internal quotation marks omitted).

The Arizona Act interferes with significant property and liberty interests of
Arizona employers, as they may have their licenses and right to do business
suspended or permanently revoked, and that of the employees who may lose their
jobs as a consequence. Id. at 543 (“We have frequently recognized the severity of
depriving a person of the means of livelihood.”); Greene v. McElroy, 360 U.S.
474, 492 (1959) (“right to hold specific private employment and to follow a
chosen profession free from unreasonable governmental interference comes within
the “liberty’ and ‘property’ concepts”); Wedges/Ledges of Cal., Inc. v. City of
Phoenix, 24 F.3d 56, 62-64, 66 n.4 (9th Cir. 1994).

Yet, the Act does not provide employers with the opportunity to be heard
“in a meaningful manner” before depriving them of their constitutionally protected
interests. Mathews, 424 U.S. at 333 (internal quotation marks omitted). Though
the Act provides for a pre-sanctions hearing, that hearing does not comport with
due process. The Act provides as follows:

On determining whether an employee is an unauthorized
alien, the court shall consider only the federal
government’s determination pursuant to 8 United States
Code section 1373(c). The federal government’s
determination creates a rebuttable presumption of the
employee’s lawful status. The court may take judicial
notice of the federal government’s determination and
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may request the federal government to provide
automated or testimonial verification pursuant to 8
United States Code section 1373(c).

Ariz. Rev. Stat. §23-212(H) (emphasis added).

In its preemption discussion, the district court recognized that the first
sentence quoted above precludes employers from presenting evidence to Arizona’s
courts on the issue of an employee’s work authorization status: “State enforcement
officials and State courts must request and rely exclusively on the federal
determination of ‘immigration status or work authorization status’ provided by
USCIS under 8 U.S.C. §1373.” ER 36:6-8 (emphasis added); see also ER 39:10-
11.

An inability to contest the §1373(c) determination is fatal. Where “an
important factor” in determining whether to deprive an individual of an interest
protected by the Due Process Clause exists, “the State may not, consistently with
due process, eliminate consideration of that factor in its prior hearing.” Bell v.
Burson, 402 U.S. 535, 541 (1971).

Defendants contend that this problem is solved by the second sentence of
§23-212(H), which states that “[t]he federal government’s determination creates a
rebuttable presumption.” See ER 45:3-10. But this sentence cannot solve the
problem. As the district court implicitly recognized in its preemption analysis,
whatever the effect of the “rebuttable presumption,” it cannot allow employers to
dispute the §1373(c) determination with external evidence of a worker’s status.

Such a reading would give no effect to the unambiguous first sentence of §23-
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212(H). See, e.g., Mejak v. Granville, 136 P.3d 874, 876 (Ariz. 2006) (courts
“give effect to every provision in the statute”). The “rebuttable presumption”
language simply allows the court to recheck the federal determination by
“request[ing] the federal government to provide . . . verification” of its
determination (Ariz. Rev. Stat. §23-212(H)) — that is, to authenticate the
document.'

The district court opined that even if the §1373(c) determination is
conclusive on the state court, “employers still have doubly fair and adequate
procedure” in both the E-Verify process and the §1373(c) determination. ER
46:19-21. But neither eliminates the Act’s procedural flaws.

The E-Verify system is irrelevant to employers’ due process concerns. IE-
Verify does not allow an employer to contest a tentative nonconfirmation of
employment authorization."” The program allows only employees an opportunity
to do so. ER 306-07, 542. Employees’ opportunity to be heard cannot substitute
for that of employers. See, e.g., Miller v. French, 530 U.S. 327, 350 (2000) (due

1 The district court suggested that Rule 65.2 of the Arizona Rules of Civil
Procedure affords employers the right to a “full evidentiary hearing.” ER 45:19-
20. But that Rule states that the Arizona Rules of Evidence shall apply “[e]xcept
as provided in A.R.S. §23-212(H).” Ariz. R. Civ. P. 65.2(i). Thus, the Act’s
directive that Arizona courts shall consider “only” the §1373(c) determination
precludes the introduction of contrary evidence. Ariz. Rev. Stat. §23-212(H).

17 Moreover, nothing guarantees that an E-Verify result from when an
employee is hired will be the same as a §1373(c) determination before the court
months or years later when a sanctions proceeding begins. See ER 388 (noting
frequency of changes in workers’ status).
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process “protect[s] the personal rights of litigants to a full and fair hearing™)
(emphasis added); Goldberg v. Kelly, 397 U.S. 254, 270 (1970) (“[ W]here
governmental action seriously injures an individual, and the reasonableness of the
action depends on fact findings, the evidence used to prove the Government’s case
must be disclosed to the individual so that he has an opportunity to show that it is
untrue.”) (emphases added; internal quotation marks omitted).'®

Nor does the inquiry under 8 U.S.C. §1373(c) itself afford due process to
employers. Section 1373(c) prescribes no process at all, is not the basis for
finding a violation under IRCA, and does not even purport to provide a means to
verify employment authorization status. See supra at 46 & n.11. Even if §1373(c)
could accommodate inquiries like those required under the Arizona Act, at most
federal officials would simply query federal databases without providing an
opportunity to contest the response despite the known high error rate in the federal
databases. See ER 605; supra at 9-10. The process is even weaker procedurally

than E-Verify. Under no standard of due process could such an uncontested

'8 The E-Verify system does not even provide employees with
constitutionally adequate procedural protections. Employees are given only eight
days to contest tentative nonconfirmations; they do so without a judge, formal
hearing, or any other formal procedures to guarantee fairness. ER 306-07, 539-43,
Further, there is no requirement that the federal government give employees notice
of a tentative nonconfirmation; the E-Verify MOU directs employers to notify
employees. ER 306, 542. Cf. Taylor v. Westly, 488 F.3d 1197, 1201 (9th Cir.
2007) (per curiam) (third-party notice likely cannot substitute for notice by the
state).
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database result be used as a conclusive determination of a critical fact in an
enforcement proceeding.

Moreover, even if the Act could be interpreted to permit the Arizona courts
to look behind the federal inquiry procedure, there would still not be adequate
process. The district court recognized that if Arizona courts had authority to
weigh contested evidence to determine whether an employer knowingly hired an
unauthorized worker, the result would be potentially inconsistent federal/state
determinations of whether employers employed unauthorized aliens. ER 39:4-7.
Because of IRCA’s comprehensive adjudication scheme, Arizona cannot replace
or second-guess a federal government decision by shifting adjudication of work
authorization rulings to state judges. See supra at 44-46. The federal scheme to
determine whether an employer has knowingly hired an unauthorized worker must
be exclusive.

III. PLAINTIFFS HAVE STANDING

Standing requires “injury in fact”; “causation — a fairly traceable connection
between the plaintiff[s’] injury and the complained-of conduct of the defendant”;
and “redressability.” Steel Co. v. Citizens for a Better Environment, 523 U.S. 83,
103 (1998); accord Nat’l Audubon Soc’y, Inc. v. Davis, 307 F.3d 835, 848 (9th
Cir.), amended by 312 F.3d 416 (9th Cir. 2002).

The district court dismissed Arizona I, which was brought only against state

officals, for lack of standing. ER 94-118. The district court, however, correctly

ruled that Plaintiffs have standing against County Attorneys, who were sued in
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Arizona II. ER 118:4-5, 18:25-19:7. As the district court found, the cost of using
E-Verify is justiciable harm. ER 108:24-114:2; see also ER 496, 503, 515, 583-
84, 588, 756. The court also concluded that “Plaintiffs’ participation in E-Verify
is not voluntary and is ‘fairly traceable’ to the Act.” ER 113:8-9." Further, the
court determined that the County Attorneys’ “power to instigate an enforcement
action” is a “true source of Plaintiffs’ forced use of E-Verify,” and there is a
“substantial likelihood that the relief requested will redress [Plaintiffs’] injury.”
ER 118:4-6 (internal quotation marks omitted); see also Ariz. Rev. Stat. §23-
212(D); ER 472, 591.

The district court erred, however, in holding that Plaintiffs do not have
standing to sue state officials. For the same reasons that the court found Plaintiffs’
injuries are “fairly traceable” to the Act, they are traceable to state officials. The
district court concluded that state officials were improper defendants due to their
lack of prosecutorial authority. ER 114:3-118:7. This is incorrect, as “the core of
[plaintiffs’] injuries is not a hypothetical risk of prosecution but rather . . .
economic harm.” Nat’l Audubon Soc’y, 307 F.3d at 855. A link between
defendants and prosecution would be necessary only if the injury-in-fact were the

threat of prosecution. See id. at 855.

' In addition to the reasons applicable to all Plaintiffs, Valle del Sol and
Chicanos Por La Causa will comply with the E-Verify requirement because
funders require certification that they comply with state law. ER 490, 502.
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The cost of E-Verify is “fairly traceable” to state officials who have duties
that are required for implementation of the Act. The Director of the Department
of Revenue, for example, sent notices commanding compliance with §23-214 and
noting benefits that §23-212 attaches to E-Verify use. ER 297-99. The Arizona
Legislature made that notice necessary under Section 3 of the Act. The notice also
reinforced the Act’s effect on Plaintiffs and other employers by showing that the
State takes the E-Verify mandate and the sanctions scheme seriously. See Nat’l
Audubon Soc’y, 307 F.3d at 856 (state press release shows compliance is “fairly
traceable” to new law).

The Attorney General is also necessary for implementation.® Section 7 of
the Act directs $100,000 to the Attorney General for “enforcing” the Act. Further,
the Act requires the Attorney General to investigate every complaint he receives,
and refer all non-frivolous ones to County Attorneys for prosecution. Ariz. Rev.
Stat. §23-212(B), (C)(3). The Attorney General also supervises and assists County
Attorneys in prosecutions as necessary. Ariz. Rev. Stat. §41-193(A). The

Attorney General plays a vital and required role in the sanctions scheme.”

2 The Court need not address standing as to the remaining state officials
given that all of the requested relief can be obtained from the Director of the
Department of Revenue and the Attorney General.

21 Additionally, state officials’ actions to coerce employers to use E-Verify
will cause Plaintiffs Valle del Sol and Chicanos Por La Causa to be less able to
fund their programs and services. ER 494-97, 500-04. Such diversion of
resources — resulting in harm to an organization’s mission — is justiciable. Havens
Realty Corp. v. Coleman, 455 U.S. 363, 379 (1982); El Rescate Legal Services,

(continued...)
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Plaintiffs also satisfy the redressability requirement as to the state officials.
Plaintiffs would only enroll in E-Verify because of the Act. Compare Nat’l
Audubon Soc’y, 307 F.3d at 856 with ER 490-91, 502-03, 582-83, 588. Prevailing
in this lawsuit would redress Plaintiffs’ harm.

CONCLUSION
For the reasons set forth above, the district court’s judgments should be

reversed and an injunction should issue.

Dated: April 1, 2008 Respectfull submitteM
By: M {

" Jonathan Weiséglass

By: }g//ﬂl ﬁuﬁ-/%

Burt M. Rublin

By: W M/%/

fToel W. Noknkin

21(...continued)
Inc. v. Executive Office of Immigration Review, 959 F.2d 742, 748 (9th Cir. 1992)
(as amended).
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