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Immigration Issues

ATTORNEY GENERAL PROPOSES MAJOR CHANGES AT BIA — The U.S.
Dept. of Justice hasissued aproposed rule that would reduce the
size of theBoard of Immigration Appealsfrom 23to 11 members
and significantly change the procedure for filing appeals. The
rule would eliminate the BIA’s jurisdiction to review cases de
novo, impose new time limits, and create new consequences for
failing to meet timelimits.

The attorney general’s proposal assumes that the BIA will
significantly reduceits current backlog of over 55,000 caseswithin
180 days. After this 180-day transition period, the reduction in
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the BIA's size to 11 members would take effect. The attorney
general would decide which memberswould remain on the Board,
whilethe BIA chair would retain authority to allocate membersto
screening panels and to three-member panels.

The proposed rule would authorize the BIA chair to set up a
case management system in which each appeal would be screened
by a single member, who would either decide the case or deter-
minethat it isappropriatefor athree-member panel to hear. Three-
member panels would be assigned only if necessary for the fol-
lowing:

* to settle inconsi stencies between rulings by different immi-
gration judges,
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« to clarify ambiguous laws, regulations or procedures;

« to correct the decision of an 1Jthat is plainly not in confor-
mity with thelaw;

« to resolve acase or controversy of major national import; or

« to correct aclearly erroneousfactual determination by an |J.
An appellant who asserted that a three-member panel is war-
ranted for a case would have to identify the specific factual or
legal basisfor that contention in his or her notice of appeal.

The interim rule also sets forth new standards for summary
dismissals. Under therule, in addition to using any of the grounds
currently specified in the regulations for summary dismissal, a
single Board member could summarily dismissan appeal if, after
review of therecord, the member determined that the appeal was
filed for an improper purpose or to cause unnecessary delay or
that the appeal lacked an arguable basisin fact or law. Filing an
appeal that is summarily dismissed would also constitute frivo-
lous behavior that could be cause for discipline.

The proposed rule would require acceptance of an 1 Jsfactual
findings unless they were deemed to be clearly erroneous. Ex-
cept when taking administrative notice, the BIA would not con-
sider new evidence. Accordingly, the rule states that the proper
method of devel oping factual issueswould beto remand the case
tothelJor the INS.

Theinterim rule sets forth the following timelines for appeal
procedures and decisions:

The rule retains the 30-day deadline for filing a notice of an
appeal from the decision of an1J. However, the appeal isthento
be referred to a screening panel, where it isto be reviewed by a
single Board member. Thereviewing member isto promptly dis-
miss any appeal subject to summary dismissal under the regula-
tions. In casesthat are not summarily dismissed, the screening
panel will arrange for completion of the record of proceedings
and transcript.

Onceacaseistranscribed, the Board isto set abriefing sched-
ule giving both parties 21 days in which to file simultaneous
briefs, “unlessashorter period is specified by the Board.” Reply
briefs may be filed only by leave of the Board. For good cause
shown, the Board may extend thetimefor filing abrief for up to 90
days.

The Board member whoinitially reviewed the case, or another
member assigned under the case management system, isthen to
decidethe appeal. He or she may affirm theJ s decision without
opinion, if thelJsdecisioniscorrect, the errors below are harm-
lessor nonmaterial, and if

« the issues on appeal are squarely controlled by BIA or fed-
eral court precedent and are not being applied to novel factual
situations, or

« the factual and legal issues raised on appeal are not so sub-
stantial that the case warrantstheissuance of awritten opinionin
the case.

If the Board member considersthat awritten opinion isneeded,
he or she should issue“abrief order affirming, reversing, modify-
ing, or remanding thedecision,” unlessthe Board member desig-
nates the case for review by a three-member panel under the
criteriadescribed above.

Except in exigent circumstances, the BIA must dispose of all
appeals assigned to single Board members within 90 days of
completion of the record and transcript or within 180 days after

the appeal is assigned to a three-member panel. In exigent cir-
cumstances, the BIA chair is accorded discretion to grant an
extension of up to 60 days.

In caseswhere apanel isunableto issue adecision within the
timelimits, the BIA chair must either decide the case him or her-
self within 14 days or refer the case to the attorney general for a
decision. If a member wishes to dissent or concur but fails to
complete the decision within the extension, the decision must be
issued without a separate opinion.

The only exception to these time limits is for cases whose
outcome depends on a case pending before the U.S. Supreme
Court or aU.S. court of appeal. Insuchaninstance, theBIA chair
may hold the case in abeyance until the court decision is ren-
dered.

TheBIA chair must notify the director of the Executive Office
for Immigration Review and the attorney general if any BIA mem-
ber repeatedly fails to meet assigned deadlines for the disposi-
tion of appeals or fails to adhere to the standards of the case
management system. In addition, the BIA chair must, on an an-
nual basis, prepareareport ng each Board member’ stimely
disposition of cases.

The new rule a so proposesthetransfer of casesinvolving the
INS'simposition of administrative penalties to the Office of the
Chief Administrative Hearing Officer.

In statementsreleased prior to the publication of the proposed
rule, the Justice Dept. indicated that the BIA must begintoimple-
ment procedural changesin April, when theruleisanticipated to
takeeffect. During thetransition period, members must apply the
rule’'s new procedures to al cases aready pending and to all
incoming cases. The Justice Dept. hopes that by the end of the
transition period, no casewill remain pending for longer than ten
months.

Comments on the proposed rule are due by Mar. 21, 2002.

67 Fed. Reg. 7,309-18 (Feb. 19, 2002).

DOJ ISSUES REGULATIONS FOR T VISAS, AVAILABLE TO VICTIMS OF
TRAFFICKING — The U.S. Dept. of Justice hasissued interim regu-
lationsimplementing theVictims of Trafficking andViolence Pro-
tection Act of 2000 (VTVPA), which provides away for people
who have been trafficked into the United States for illegal pur-
poses to obtain temporary lawful status, provided they cooper-
ate with any reasonable requests for assistance made by law
enforcement officials. Theinterim rule establishesthe procedure
to apply for T status and the standards under which eligibility
will be determined. Individuals may adjust to lawful permanent
resident status after they have beenin T nonimmigrant status for
threeyears; the INSwill separately issue regulations concerning
the process for this adjustment of status.

Eligibility. Non—U.S. citizens who are admissible to the U.S.
may be classified by the Immigration and Naturalization Service
as T-1 nonimmigrantsif they demonstrate that they

* areor have been thevictim of a“ severeform of traffickingin
persons’;

« are physically present in the United States, Samoa, the
Marianalslands, or a port of entry;

* would suffer extreme hardship involving unusual and severe
harm if they were removed from the United States; and

* have complied with any reasonabl e request for assistancein
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atrafficking investigation or prosecution, or arelessthan 15 years
old.

The regulation requires that in order to be granted T visas,
individuals must have had contact with alaw enforcement agency
(LEA), either by reporting a crime or by responding to inquiries
from an LEA. The regulation also restricts the definition of an
LEA toinclude only federal law enforcement or prosecuting agen-
cies authorized to investigate or prosecute trafficking crimes.
Thus, state or local law enforcement agencies conducting acrimi-
nal investigation would haveto contact afederal agency in order
to beableto assist avictimto obtainaT visa

The statute providesthat a*“ severe form of trafficking in per-
sons” includestrafficking for the purpose of obtaining or provid-
ing aperson to engageinacommercial sex actinwhichtheactis
induced by force, fraud, or coercion or which is performed by a
trafficked person who is younger than 18 years of age. It aso
includesrecruiting aperson through force, fraud, or coercion for
the purpose of subjecting the person to involuntary servitude,
peonage, debt bondage, or davery—all of which are defined spe-
cificaly inthennew rule. Under theregulations, victimsmust have
been subjected to some form of force, fraud, or coercion to pro-
videlabor or servicesor to engagein acommercial sex act, except
in the case of victims younger than 18 years of age who were
induced to perform acommercial sex act.

Application Procedure. Applicantsfor T visasmust filethe new
Form1-914 (Application for T Nonimmigrant Status) withthe INS's
Vermont Service Center. The application packet, including at-
tachments and instructions, is 17 pageslong. A complete appli-
cationincludesthefollowing:

» Theproper feeor arequest for afeewaiver. TheINShas set
thefeeat $200 for the principal applicant, and $50 for each accom-
panying family member up to amaximum fee of $400 for one appli-
cation.

* Three current photos.

* A fingerprint fee of $50 per person.

« Evidence that the principal applicant has been avictim of a
severeform of trafficking.

« Evidence that the applicant is physically present inthe U.S.
on account of being avictim of asevere form of trafficking.

« Evidence either (1) that the applicant has complied with a
reasonable request for assistance made by a law enforcement
agency that investigates and prosecutestraffickersor (2) that the
applicant is not yet 15 years of age.

* Evidencethat the applicant would suffer extreme hardship if
he or shewereremoved fromtheU.S.

e Individuals who are inadmissible also need to apply for a
waiver by submitting form 1-192 (Application for Advance Per-
mission to Enter asaNonimmigrant). ThelNSrecently raised the
feefor thisformto $195.

If possible, the applicant should also submit a“law enforce-
ment agency endorsement” (“LEA endorsement”) or evidence
that the INS has arranged for the applicant’s continued presence
in the United States. The endorsement is not mandatory, but it
constitutes primary evidence that the applicant is a victim of a
severe form of trafficking and has not unreasonably refused to
assist an investigation or prosecution. An LEA endorsement is
made on Supplement B to Form 1-914 and consists of adeclara-
tion made by an officer of afederal law enforcement agency that

investigates or prosecutes person-trafficking crimes. However,
neither an LEA endorsement nor evidence of INS-arranged con-
tinued presence is necessary if the applicant is under 18 years of
age. The application must include the applicant’s statement de-
scribing how he or shewasvictimized by traffickers.

To be eligible for a T visa, a person who was the victim of
trafficking before Oct. 28, 2000 (the datetheV TV PA becamelaw)
must apply for thevisawithin oneyear of Jan. 31, 2002. A person
whowasachild (unmarried and under 21 years of age) when heor
shewas victimized must filewithin oneyear of hisor her twenty-
first birthday or within oneyear of Jan. 31, 2002, whichever comes
later. For filing purposes, the victimization will be deemed to have
occurred on the last day in which an act constituting an element
of thetrafficking act occurred. The applications of personswho
miss their deadline will not be considered unless they provide
evidence that exceptional circumstances prevented them from
filing on time—e.g., that they suffered severe psychological or
physical traumathat delayed their application.

All applicants must be fingerprinted for criminal background
checks. After filing their application, they will be scheduled for a
fingerprinting appointment, and they may be required to undergo
apersonal interview with an INS examiner.

Persons in pending immigration proceedings who intend to
apply for aT visamust notify the INSof their intention. If theINS
counsel concurs, a trafficking victim may request that proceed-
ings be administratively closed or that a motion to reopen or
reconsider beindefinitely continued to allow him or her tofilean
application. If theindividual appearsto be eligiblefor aT visa,
theimmigration judge or the Board of Immigration Appeals (who-
ever hasjurisdiction) may grant the request to close the matter or
continue the motion indefinitely. 1f the INS later finds the indi-
vidual to be ineligible for a T visa, the INS may recommence
proceedings by filing amotion to recalendar. If theindividual is
inINS custody, the INS may continueto detain him or her until it
renders adecision onthe T visa application.

Individualswith final ordersof removal are not precluded from
filing T visa applications, but filing a T visa application has no
effect on the execution of afinal order. An applicant may request
astay of removal under 8 C.F.R. section 241.6(a), and if the INS
determinesthat the person’sapplication isbonafide, it will auto-
matically stay the execution of the order. Such stay will remainin
effect until a final decision is made on the T visa application.
However, the INSwill not count the period of timethat thestay is
in effect in determining whether the individual’s continued de-
tention under afinal order isreasonable under the standards of 8
C.FR.section241.4.

If the T visa application is denied, the stay islifted as of the
date of thedenial, regardless of any appeal. If, ontheother hand,
the INS grants the application, the final order is cancelled as of
the date of the approval.

Physical Presence. An applicationfor aT visamust show that
the applicant isphysically present in the United States, American
Samoa, the Mariana Islands, or a port of entry on account of
having been the victim of asevereform of trafficking in persons.
Persons may be considered to be physically present on account
of trafficking if they werethevictimsof traffickingin the past and
their continued presence is directly related to trafficking. Traf-
ficking victims who have left the U.S. voluntarily after having
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been trafficked and then have returned are not considered to be
physically present on account of trafficking unlessthey returned
asvictimsof anew incidence of trafficking.

The regulations require that trafficking victims who escaped
the trafficking situation before a law enforcement agency got
involved show that they did not have a clear chance to leave the
U.S.intheinterim. For example, they must show that psychologi-
cal trauma, or injury, or lack of resources, or lack of access to
travel documents prevented them from leaving the U.S. after they
escaped from the trafficking situation.

Evidence of Compliance with LFA Requests for Assistance. An
LEA endorsement describing how the T visa applicant assisted
the LEA ininvestigating or prosecuting atrafficking crimeiscon-
sidered primary evidence that the victim has reasonably com-
plied with a request for assistance. Although an LEA endorse-
ment is not a requirement, the INS strongly recommends that
applicants obtain one. Applicants who do not submit an en-
dorsement must submit an explanation describing their attempts
to obtain one and why their request was refused. If the INS
determines that an applicant has not complied with areasonable
request for assistancefrom an LEA, the application will bedenied
or an approved application will be revoked.

Credible secondary evidence and affidavits may be submitted
withthe T visaapplication to explain why the applicant could not
submit an LEA endorsement. Secondary evidence must include
an original statement by the applicant showing why an LEA en-
dorsement is unavailable. Statements or evidence submitted by
the applicant must show (1) that an LEA that is charged with
detecting, investigating, or prosecuting trafficking crimesknows
about the trafficking situation the applicant was involved with
and (2) that the applicant complied with any reasonable request
for assistance made by the LEA. If the applicant did not report
thetrafficking crimeat thetimeit occurred, he or shemust explain
why. Applicants who have never had contact with an LEA are
not eligiblefor aT visa

T visaapplicantswho are under 15 years of age need not have
assisted with an investigation or prosecution in order to be eli-
gible for lawful status. However, such applicants must provide
evidence of their age. Primary evidence of age includes a birth
certificate, passport, or certified medical opinion. Secondary evi-
dence includes documents described in 8 C.F.R. section
103.2(6)(2)(i), such as church or school records.

Evidence of Hardship if Removed. To qualify for a T-1 visa,
applicants must show that they would face “extreme hardship
involving unusual and severe harm” if they were removed from
the United States. This standard is higher than that required of
applicants for suspension of deportation. According to the new
rule, “A finding of extreme hardship involving unusual and se-
vere harm may not be based upon current or future economic
detriment, or the lack of, or disruption to, social or economic
opportunities.” In determining whether the applicant would suf-
fer extreme hardship, the INS must takeinto account factorsit has
traditionally taken into account in making such determinations,
plus any factors associated with the applicant’s having been a
victim of a severe form of trafficking in persons. The extreme
hardship—related factors the INS should take into account in-
clude but are not limited to the following:

» The applicant’s age and personal circumstances.

* Any seriousphysical or mental illnessfrom which the appli-
cant suffers and whether treatment for such illness is “reason-
ably available” in the applicant’s country of origin.

* The nature and extent of any physical or psychological con-
seguences of the applicant’s having been the victim of a severe
form of traffickingin persons.

» The impact on the applicant of losing access to the U.S.
courts and criminal justice system, including access to criminal
and civil redressfor trafficking crimes of which the applicant was
avictim.

* “The reasonabl e expectation that the existence of laws, so-
cia practices, or customs in the foreign country to which the
applicant would be returned would penalize the applicant severely
for having been the victim of asevere form of trafficking in per-
sons.”

* The likelihood that the applicant would again become the
victim of trafficking, including whether the government of the
applicant’scountry of origin could or would protect the applicant
from being revictimized.

* The likelihood that the trafficker or the trafficker’'s agents
would harm the applicant once the latter was back in his or her
country of origin.

* The likelihood that the applicant’s individual safety would
be serioudly threatened by the existence of civil unrest or armed
conflict in the applicant’s country of origin.

Waivers of Inadmissibility. Theregulations providethat appli-
cants for a T visa who are inadmissible are not eligible for T
status unless they can obtain a waiver. INA section 212(d)(3)
givesthe INS general authority to waive most of the grounds of
inadmissibility for nonimmigrants. In addition, INA section
212(d)(13) givestheattorney general additional authority towaive
most grounds of inadmissibility for victims of trafficking where
he or shefindsit to bein the national interest to grant awaiver. It
isto be expected that many victims of trafficking will need waiv-
ers because of the very circumstances that make them victims.
With respect to the public charge ground, the supplementary
information to the interim rule notes that, “[f]or the purposes of
receipt of public benefits, Congress has recognized that victims
of trafficking are in much the same position as refugees, and
therefore has provided specific authority for the Service to ex-
empt them from the ground of inadmissibility for alienswho are
likely to become a public charge.” However, rather than estab-
lishing a simpler procedure for applicants to obtain waivers of
public charge and other groundsthat arelikely to commonly arise,
the rule requires applicants who need a waiver to submit Form
[-192, Application for Advance Permission to Enter asNonimmi-
grant, with its $195 fee or arequest for afee waiver, at the time
they filetheir 1-914 application.

Bona Fide Application. The INSwill review each newly filed T
visaapplication to determineif itisbonafide. Anapplicationis
not bona fide if the applicant is inadmissible, except where the
groundsof inadmissibility fall under INA section 212(d)(13) (which
givesthe INS general authority to waive many grounds of inad-
missibility for victims of trafficking) or if the INS has aready
granted a waiver on any other grounds.

Oncethe INS has determined that an application isbonafide,
it must provide the applicant written confirmation of this. Sucha
determination automatically staysthe execution of afinal order of
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removal, and the stay remains in effect until the INS renders a
final decision on the T visa application. The rule provides that
neither animmigration judge nor the BIA hasjurisdiction to adju-
dicate an application for a stay on the basis of a T visa applica-
tion.

The supplementary information to the rule notesthat oncethe
INS has determined that an application is bonafide, adult appli-
cantsmay apply to the Dept. of Health and Human Servicesto be
certified to receive benefits and services. Applicants under 18
years of age do not need a bona fide determination or an HHS
certification to receive benefits.

Decision on Application. The INSwill issueawritten decision
granting or denying each application. If theINSgrantsthe appli-
cation, the applicant is subject to an annual cap of 5,000 T-1
visas. If novisanumbersareavailable at thetime the application
isapproved, the applicant will be placed on awaiting list. While
onthewaiting list, the applicant will maintain thetemporary immi-
gration status that has been preventing him or her from being
removed from the U.S.—e.g., deferred action status, parole, or
other temporary INS-granted relief. When new T-1visanumbers
become available, the INS will issue them to applicants on the
waiting list in the order in which their applications were filed.
Before actually granting the visas to applicants on the waiting
list, the INS may require them to undergo a new fingerprint and
criminal background check.

Once applications are granted, the INS must provide the ap-
proved applicant a list of nongovernmental organizations that
canassist himor her. ThelNSwill aso providetheT-1 nonimmi-
grant an employment authorization document (EAD).

Admission of the Principal Applicant’s Family. A personwho has
applied for or been granted T-1 visastatus may apply to have his
or her immediate family membersadmittedtothe U.S. Inorder to
be granted derivative status, members of the principal applicant’s
immediate family must show that they would suffer extreme hard-
ship if they were not allowed to accompany or join the principal
applicant.

The principal applicant may apply for the admission of imme-
diate family membersby filing Form 1-914 by mail with the INS.
Theprincipa may apply for derivativefamily membersat the same
time he or she appliesfor T-1 status, or in a separate application
filed at asubsequent time. The[-914 must be accompanied by the
following (for each family member seeking derivative status):

e Thefeefor filing thel-914, aswell asthe appropriate finger-
print fee

* Three (3) current photos

* Evidence of thefamily member’ srelationship to the principal
applicant

« Evidencethat the family member would suffer extreme hard-
ship if he or she were not allowed to accompany or join the prin-
cipal applicant. Family memberswho areinthe United Statesmay
apply for employment authorization at the same time that they
apply for T status, by filing Form 1-765.

Derivative statusisavailablefor aspouse (T-2), child (T-3), or
parent (T-4, wherethe principal applicantisachild) of aT-1 prin-
cipal applicant. Thefamily relationship must exist at thetimethat
the application wasfiled and must continueto exist at the time of
thefamily member’sadmission. If the principal provesheor she
becameaparent of achild after the application wasfiled, the child

will beeligibleto accompany or join the principal .

Applicants must show that each family member for whom de-
rivative status is being sought, or the principal applicant him/
herself, would suffer extreme hardship if thefamily member were
not granted admissiontothe U.S. For family memberswho would
follow tojointhe principal applicant, the hardship they face must
be more severe than the hardship generally experienced by other
residents of their country of origin. Factorsthe INSwill takeinto
account include but are not limited to the following:

* “Theneed to provide financial support to the principal appli-
cant.”

* The principal applicant’s need for family support.

* Therisk that atrafficker or an agent of the trafficker will do
serious harm to the family member.

Duration of the T Nonimmigrant Status. An approved applicant’s
T nonimmigrant status expiresthree yearsfrom the datethe1-914
isapproved, andisnot renewable. Applicantsmustimmediately
notify the INS of any changesthat may affect their eligibility for
T nonimmigrant status. Personsin T nonimmigrant status who
want to adjust to permanent residence must apply for adjustment
within the 90 daysimmediately preceding thethird anniversary of
having their 1-914 application approved.

Denials and Revocation. \N'hentheINSdeniesaT visaapplica-
tion, it must provide written notification of the denial—including
the reasons for it—to the applicant, to any L EA that provided an
endorsement, and to the U.S. Dept. of Health and Human Ser-
vices. All benefits derived from having filed the application are
automatically revoked when thedenial isissued. If the applicant
appeals the denial, it will not become final until the appeal is
adjudicated.

The INS will send to a person in T nonimmigrant status a
notice of intent to revoke the status of the person if any of the
following apply:

» The T nonimmigrant violated any of the requirementsof INA
section 101(a)(15)(T) or of theregulations.

» Theapprova of the person’sapplication violated the regula-
tionsor “involved error in preparation procedure or adjudication
that affects the outcome” of the adjudication.

* In the case of a spouse who derived T-2 status from being
married to a T-1 nonimmigrant, the T-2's divorce from the T-1
becomesfinal.

* Inthe case of aprincipal (T-1) nonimmigrant, an LEA with
jurisdiction to detect, investigate, or prosecute trafficking crimes
notifies the INS that the person has “unreasonably refused to
cooperate” with the LEA'slaw enforcement efforts.

» The LEA withdraws its endorsement of the T-1 nonimmi-
grant “ or disavows the statements made therein and notifies the
[INS] with adetailed explanation of itsassertionsin writing.”

An INSdistrict director may revoke approval of T nonimmi-
grant status at any time, even after the validity of the status has
expired. The notice of intent to revoke must be in writing and
must contain a detailed statement of the grounds for revocation
and notice of the 30-day time period alowed for the person to
submit arebuttal. If, after reconsidering an application, the dis-
trict director revokes the approval of an application, the district
director must provide the applicant with written notification of
the decision that explainsthe specific reasonsfor the revocation.

If aprincipal application’s approval isrevoked, all derivative
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approvals are also revoked; and if derivative applications are
pending when aprincipal application’sapproval isrevoked, they
will be denied.
Theinterim ruletakes effect on March 4, 2002. Written com-
ments must be submitted on or before April 1, 2002.
67 Fed. Reg. 4,783-820 (Jan. 31, 2002).

IN TRACKING DOWN “ABSCONDERS,” DOJ TO TARGET NATIONALS OF
COUNTRIES WHERE AL QUEDA IS ACTIVE — The U.S. Dept. of Justice
isimplementing an “ Absconder Apprehension Initiative” in or-
der tolocate, apprehend, interview, and deport non-U.S. citizens
who are subject to final removal orders and who have failed to
surrender for removal, according to amemo from Deputy Attor-
ney General Larry Thompson to agencieswithin the DOJrespon-
sible for implementing the plan. According to the memo, the
Immigration and Naturalization Service has determined that there
areapproximately 314,000 such individual s, termed “ absconders.”
The initiative will focus its initial efforts on several thousand
individualsfrom countrieswhere Al Queda, the organization pre-
sumed to beresponsiblefor the Sept. 11, 2001, terrorist attackson
NewYork andWashington, D.C., hasbeen active. TheDOJcalls
these individuals “priority absconders.” The memo says that
some of them “have information that could assist our campaign
against terrorism.”

The memo sets out the process for apprehending and inter-
viewing the priority absconders. The first step is for the
department’s Foreign Terrorist Tracking Task Force to draw the
names of priority abscondersfrom the INS Deportable Alien Con-
trol System database, search public databasesto determine alast
known address for the absconder, and search other investigation
databasesto remove from thelist individualswho are subjects or
targets of other investigations. Then the INSisto review the A-
files of priority absconders to confirm “that the absconder was
on notice and that the deportation warrant remains valid,” after
which theINSisto enter the namesinto the National Crimelnfor-
mation Center database (NCIC). With copiesof relevant informa-
tion from each absconder’sA-file, the INSisto create and trans-
mit an “ absconder fugitivefile” to the INSfield officelocated in
the judicial district of the absconder’s last known address.

Local INS and FBI field offices are to coordinate in forming
apprehension teams for locating, apprehending, and interview-
ing each absconder. The memo notes that INS agents can arrest
absconders based on the warrant of deportation, while other fed-
eral officerscan arrest them, under section 243 of the Immigration
and Nationality Act, for thefelony of willfully failing to depart.

The memo cautions that, unlike the Interview Project, which
involved consensual interviews (for more ontheInterview Project,
see" Justice Dept. Announces Plan to Interview 5,000 Men,” IM-
MIGRANTS RIGHTSUPDATE, Dec. 20, 2001, p. 2), thisinitiativeis
directed at persons who violated the law by failing to comply
with adeportation order and, in some cases, by committing other
criminal acts. Therefore, they “areto be apprehended and treated
as criminal suspects, and they are to be afforded all standard
procedura rights and constitutional protections.” Absconders
areto beadvised of their Mirandarights, and theinterview should
proceed only if they waive those rights.

The memo notes that investigators conducting interviews
“should feel free to use all appropriate means of encouraging

abscondersto cooperate, including reference to any reward money
that is being offered and reference to the availability of an ‘S
visa” However, investigators “ should be careful not to promise
that [such inducements] will beforthcoming in aparticular case.”
Interviewerswill have alist of questions similar to those used by
the Interview Project.

The FBI must review each absconder’s case and the results of
the interview and determine if it appears that the absconder has
any knowledge of terrorism that would justify further investiga-
tion. The U.S. attorney’s anti-terrorism coordinator will decide
whether to proceed with a prosecution under INA section 243 or
to allow the absconder to be deported by the INS.

The Jan. 25, 2002, memo was made public by the\Washington
Post, and a copy may be obtained at www.washingtonpost.com/
wp-dyn/articles/A42330-2002Feb7.html. The paper reported on
Feb. 8, 2002, that, according to DOJ officias, arrestswereto be-
gin thefollowing week with agroup of fewer than 1,000 nonciti-
zens, most of whom are convicted felons, mostly fromthe Middle
East and Pakistan.

LEGISLATION UPDATE: CONGRESS FAILS TO EXTEND § 245 (i) ADJUST-
MENT, PASSES AFFIDAVIT OF SUPPORT MEASURE — After months of
debate and several near misses, attempts in Congress to pass a
further extension of section 245(i) adjustment havefailed yet again.
However, Congress has passed a measure that would allow ben-
eficiaries of approved visa petitions whose sponsors die to sub-
stitute another family member asan “ alternative sponsor” for the
purpose of satisfying the affidavit of support requirement.

Section 245 (i) Adjustment. Section 245(i) adjustment isapro-
vision withinthe Immigration and Nationality Act that since 1994
has allowed certain individuals who are otherwise eligible for
immigrant visas, but who entered the U.S. without inspection or
otherwise fell out of lawful status, to adjust to lawful permanent
residence without having to travel to aU.S. consulate outside the
country.

In May 2001, the House of Representatives passed a four-
month extension of 245(i) adjustment, but with arestriction that
previously had not been part of the provision—i.e., that the fam-
ily or employment relationship upon which thevisaapplicationis
based have existed on or before Apr. 30, 2001. The Senate also
passed an extension, but its version did not contain the House
version's new restriction. The House and Senate then worked
out acompromise extension that passed the Senate in September
2001 and was supposed to be heard by the House on September
11—the day terrorists destroyed the World Trade Center in New
York and attacked the Pentagon. The Bush administration then
tried to get the extension included with the Commerce-Justice-
State appropriations bill, but that bill never made it to a vote.
Finally, Congressman James Sensenbrenner (R-WI), the Chair of
the House Judiciary Committee, agreed to have the 245(i) exten-
sion included in the Enhanced Border Security and Visa Entry
Reform Act of 2001 (H.R. 3525), but restrictionist Republicansled
by CongressmanTom Tancredo (R-CO) succeeded in getting the
extension stripped out of H.R. 3525, which passed the House but
failed to pass the Senate.

Affidavit of Support. On amore positive note, however, on Dec.
20, 2001, the Senate did adopt the Family Sponsor Immigration
Act of 2001 (H.R. 1892) by unanimous consent. Introduced by
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Congressman Ken Calvert (R-CA), the bill would amend the INA
to allow family membersother than the petitioner to sign an 1-864
affidavit of support on behalf of avisapetition beneficiary when
the petitioner dieswhilethe beneficiary’ simmigrant visaapplica-
tionis pending. Asthe law stands now, if a petitioning relative
dies before the principal beneficiary immigratesto the U.S,, the
visa petition approval is automatically revoked, unless the INS
decides for humanitarian reasons not to revoke the petition.

However, this humanitarian exception does not waive the re-
quirement that the “ petitioner” have filed an affidavit of support
on behalf of the beneficiary, and for this reason many beneficia-
rieshave not been ableto immigrate. H.R. 1892 would expand the
definition of “sponsor” to include the visa applicant’s spouse,
parent, mother-in-law, father-in-law, sibling, child (if at least 18
years of age), son, daughter, son-in-law, daughter-in-law, grand-
parent, or grandchild, in caseswhere the petitioner died after the
petition was approved and the INS has determined for humanitar-
ian reasons not to revoke the petition. The Senate amended the
bill to also add “brother” and “sister-in law” to thislist of alter-
nate sponsors, and the House passed the amended version on
Feb. 27, 2002.

INS ISSUES FINAL RULE RAISING FEES FOR MANY APPLICATIONS AND
PETITIONS — The Immigration and Naturalization Service has pub-
lished afinal rule in the Federal Register that increases the fees
charged for numerous categories of applications and petitions.
Therule adoptswithout modification theincreasesthat werelaid
out in aproposed rule published on Aug. 8, 2001 (see“INS Pro-
poses to Raise Fees for Many Applications and Petitions,” M-
MIGRANTS RIGHTS UPDATE, Aug. 31, 2001, p. 6). Thefeein-
creases specified inthe ruletook effect on Feb. 19, 2002.

The INS periodically reviews its fee schedule to ensure that
thefeesit collectscover thefull costsof providing al theagency’s
adjudication and naturalization services. Collected fees go into
the Immigration Examinations FeeAccount (IEFA), whichisthe
primary source of funding for the agency’s Adjudications and
Naturalization Program, aswell as some other programsthat Con-
gress has directed be funded out of the account. Some of the
common applications and petitions for which the INS has in-
creased thefee arelisted inthe table below; the INS|ast reviewed
and raised fees for some of these applicationsin 1999.

The rule also doubles the fee for fingerprinting by the INS,

INS Application Fees

raising it from $25 to $50.

In the supplemental information to the proposed rule, the INS
raised questions regarding the methodology the agency used to
set the $300 fee for legalization applications under the Legal Im-
migration Family Equity Act (LIFE Act). At that time, the agency
proposed keeping the fee in place pending further review. The
supplemental information to the final rule explains that the INS
has now decided to reduce this fee to $255—the same amount
now set for other 1-485 adjustment applications—and to refund
the difference for applicants who paid the higher fee. The INS
will publish aseparate rule regarding the timing of refunds.

66 Fed. Reg. 65,811-16 (Dec. 21, 2001).

INS ISSUES ADVISORY ON ASYLEE ADJUSTMENT PROCESSING — The
Immigration and Naturalization Service hasinstituted anew pro-
cedure for adjudicating asylees' applications for adjustment to
permanent residence. The INS saysthe new procedureis neces-
sary “[i]n order to ensure utilization of all 10,000 asylum adjust-
ment numbers’ for Fiscal Year 2002.

TheINS'snew policy providesthat, as of Jan. 11, 2002, field
offices may adjudicate asylee adjustment applications that have
apriority date of June9, 1998, or earlier. (Thepriority dateisthe
date the asylee's adjustment application was “ properly filed.” 8
C.FR.8§209(a).) PriortoJan. 11, 2002, INSpolicy wasto haveall
asylee adjustment applications adjudicated by examiners at the
agency’sNebraska Service Center. Thispolicy had beenin effect
since 1998. According to the Lawyers Committee for Human
Rights, the INS's1998 transfer of asylee adjustment jurisdiction
fromlocal officesto the Nebraska Service Center proved chaotic,
resulting in alarge backlog of unadjudicated cases. The policy
instituted last month appears to be an attempt to clear up this
backlog.

While the new policy gives some asylee adjustment adjudi-
cating authority back to field offices, it nevertheless maintains
the Nebraska Service Center’soverall authority over such cases.
For example, before adjudicating acase, afield office must obtain
an authorization number from the service center. Before request-
ing authorization to adjudicate a case, thefield office must deter-
mine that the case file is complete and that the applicant is not
eligiblefor adjustment under another immigration classification
(besides “asylee”). In addition, once the field office has adjudi-
cated an application, it must send a copy of the document on

which it records its deci-
sion (INS Form 1-181) to

the service center within

Fee Before 104

Form Description Fee in 1997 LatestIncrease New Fee YS.
Asof Jan. 1, 2002, al
1-90 Application for replacement green card $75 $110 $130 asylee adjustment cases
130 Petition to immigrate relative $80 $110 $130  Oother than those with pri-
I-212 Application for permission to apply for ority datesof unes, 1998,
) 9 . . or earlier areto be sent to
admission following deportation or removal $95 $170 $195 the Nebraska Service
1-485 Application for adjustment of status $130 $220 $255 Center, according to the
I-601 Application for waiver of grounds of Jan. 11,2002, INSadvisory
inadmissibility $95 $170 $195 announcing the new
I-765 Application for employment authorization $70 $100 $120 policy. However, local of-
N-400 Application for naturalization $95 $225 $260 ficesareto keep and com-

plete work on any cases
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for which they have already conducted an interview of the appli-
cant and have either requested that the applicant provide further
evidence or decided that the application will be denied.

For all casesforwarded to the Nebraska Service Center, it will
send notices to the applicants concerning the requirement that
they be fingerprinted and it will adjudicate any cases that do not
require that the applicant be interviewed. If the service center
determines that an interview is necessary, the applicant’s case
will be sent to thelocal officethat hasjurisdiction over the appli-
cant, and thelocal officewill complete work on the case.

The NS has not instructed the public on how to make inquir-
ies regarding pending asylee adjustment cases. According to
the Lawyers Committee for Human Rights, advocates should
call the service center’s Adjustment of Status Unit at 402-323-
7830. Inlight of the heavy call volume at the service center, the
INS suggeststhat caseinquiries be submitted in writing with the
followinginformation:

e Theapplicant’s current name and address, and, if it isdiffer-
ent, the name as it appears on the application.

* Any A-number assigned to the applicant or the application.

» The applicant’s date of birth.

» The date and place where the application wasfiled.

* Any receipt number that the INS has issued for the applica-
tion.

* A copy of the most recent notice that the INS has sent re-
garding the case.

 The date and office where the applicant was fingerprinted
and interviewed, if these steps have been completed.

Inquiries may be mailed to the INS Nebraska Service Center,
PO. Box 87483, Lincoln, NE 68501-7485.

INS REOPENS COMMENT PERIOD ON DETENTION RULE FOR UNACCOM-
PANIED MINORS —The Immigration and Naturalization Service has
reopened the comment period for its proposed rule establishing
procedures for processing juveniles in INS custody (8 C.ER.
§ 236.3). The proposed rule’'scomment period previously closed
on Sept. 22, 1998; commentsare now due by Mar. 15, 2002. Inits
notice regarding the new comment period, the INS statesthat itis
particularly interested in receiving comments on the following:

 Determining who speaksfor the child regardingimmigration
matters.

« Circumstances in which it might be necessary to house mi-
norsin securefacilities.

* How to minimize the number of juvenileswho are placed in
INS custody.

e Any new issues that have arisen since the previous com-
ment period.

The proposed rule was issued in response to the comprehen-
sive settlement inFlores v. Reno, alawsuit concerning the rights
of detained unaccompanied minors. The rule governed the pro-
cessing, release, detention, and transport of unaccompanied mi-
nors, aswell asthe procedure whereby they are to be notified of
their rights.

The rule would allow children to be released to family mem-
bers other than their parents, or to non—family members whom
the parent or guardian designate, aslong asthe children’s safety
and support are guaranteed.

The proposed rule provides that when children must be de-

tained, they must be placed in alicensed facility within three days
of being detained, provided such afacility existsintheareawhere
they were apprehended and space is available, or, in al other
cases, within five days. All facilities must meet the same stan-
dardsthat apply to other juvenile detention facilities used in other
contexts. Also, except in emergencies, the INS must notify the
minor’s attorney before transferring the child.

Theregulation providesthat children must be kept inthe least
restrictive setting consistent with the INS's interest in ensuring
that children arewell cared for and that they appear for hearings
andinterviews. Such settings must be age-appropriate aswell as
suited to the children’s special needs.

Minors must be segregated from adults and, if placed injuve-
nile detention facilities, they must be kept away from delinquents.
If aminor isaflight risk or commits a crime, he or she may be
placed in asecurefacility.

Children may not be transported with adultsunlessitisunfea-
sibleto separate adultsand children. If such“mixed” transportis
necessary, children and adults must be kept separate from each
other within the vehicle in which they are transported.

Minorsmust be provided with INSForm 1-770, Notice of Rights,
informing them that they havearight tojudicial review, freelegal
services, and bond redetermination hearings.

Unaccompanied children who are detained near U.S. borders
and who reside in either Canada or Mexico must be advised of
their right to make aphone call before they are given avoluntary
departureform. All other unaccompanied minors must have com-
muni cated with either aparent, relative, friend, or attorney before
being presented the form.

Parents who reside in the U.S. must be given notice and the
right torespond if their child seeksaform of relief (e.g., releaseor
voluntary departure) that may effectively terminate or otherwise
affect someinterest in the parent-child relationship.

67 Fed. Reg. 1,670 (Jan. 14, 2002) (notice of reopening of
comment period on proposed rule);
64 Fed. Reg. 39,759 (Jul. 24, 1998) (proposed rule).

BIA REVERSES MATTER OF VASQUEZ-MUNIZ TO FIND STATE CONVIC-
TION FOR POSSESSION OF FIREARM BY A FELON IS “AGGRAVATED
FELONY” — The Board of Immigration Appeals has issued an en
banc ruling reversing its prior decision in Matter of Vasquez-
Muniz, Int. Dec. 3440 (BIA 2000). Initsfirst rulinginthe case, the
BIA concluded that aconviction for possession of afirearm by a
felon under section 12021(8)(1) of the CaliforniaPenal Codeisnot
encompassed within the aggravated felony definition of section
101(8)(43)(E) of the Immigration and Nationality Act, which de-
scribes certain offensesrelated to firearms and expl osive devices.
Subsequently, the U.S. Court of Appealsfor the Ninth Circuit in
United Sates v. Castillo-Rivera, 244 F.3d 1020 (9th Cir. 2001),
decided that, for purposes of enhancement of a criminal sen-
tence, aconviction under CPC section 12021(a) is encompassed
within INA section 101(a)(43)(E). Inlight of that decision, ama-
jority of the BIA decided to reconsider and reverse its earlier
decision. The new decision concludes that state and foreign
convictions are encompassed within the definition of INA sec-
tion 101(a)(43)(E).

TheBIA'sfirst ruling in this caseturned onits conclusion that
a conviction under CPC section 12021(a)(1) did not constitute
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“an offense described in . . . 18 U.S.C. [section] 922(g)(1),” as
referenced in the aggravated felony definition of INA section
101(a)(43)(E). 18 U.S.C. section 922(g)(1) isafedera statutethat
criminalizes possession of afirearm by afelon. It appliesto fel-
ons who knowingly possess a firearm or ammunition “in or af-
fecting commerce.” The BIA noted that the federal statute’s
interstate commerce requirement is commonly called the “juris-
dictional element” because the Commerce Clause of the Consti-
tution was the basis for Congress's enactment of the statute.
Because the California statute under which the respondent was
convicted did not contain this element, the BIA concluded that it
isnot “describedin” 18 U.S.C. section 922(g)(1) and therefore not
encompassed within INA section 101(a)(43)(E).

In Castillo-Rivera, the Ninth Circuit reached the opposite
conclusion. The defendant had pled guilty toillegal reentry after
deportation, and theissue before the appel late court was whether
hisconviction prior to the deportation under CPC section 12021(a)
was for an aggravated felony such as to warrant an enhanced
sentence under federal sentencing guidelines. The court rea-
soned that few state or foreign firearms statutes have a jurisdic-
tional element requiring an effect on commerce, but the court
found that Congress intended the aggravated felony definition
to encompass state and foreign convictions. The court therefore
concluded that the jurisdictional element isnot arequirement of
INA section 101(8)(43)(E).

Following the decisionin Castillo-Rivera, the Immigration and
Naturalization Servicefiled amotion asking the BI A to reconsider
its decision in Vasquez-Muniz, contending that the 30-day dead-
line on motionsto reconsider doesnot apply tothe INS. The BIA
did not decide thisissue, deciding instead to reconsider the case
onitsown motion, inlight of the decision in Castillo-Rivera and
the BIA's own further examination of the statute. The BIA then
issued a new decision vacating the previous decision and adopt-
ing the reasoning of Castillo-Rivera. The BIA's new decision
holdsthat aconviction under CPC section 12021(a)(1) isencom-
passed in the aggravated felony definition of INA section
101(a)(43)(E), despite thefact that the state statute does not con-
tainthefedera jurisdictional element. Board Member Rosenberg
dissented, joined by Members Miller, Brennan, Espenoza, and
Osuna, maintaining that the reasoning of the original decisionis
correct. The dissent would have the BIA acquiesce to Castillo-
Rivera in casesarising in the Ninth Circuit but continue to apply
the original decision in other circuits.

Matter of Vasquez-Muniz, 231. & N. Dec. 207,
Int. Dec. #3461 (BIA Jan. 15, 2002).

REFUGEE ADMISSIONS FOR FY 2002 SET AT 70,000, BUT FALLING
BEHIND — President Bush has announced his determinations re-
garding refugee admissions during fiscal year (FY) 2002. Ac-
cording to the announcement, the U.S. will admit 70,000 refugees,
whichis 10,000 fewer refugeesthan were authorized for FY 2001.
Federal FY 2002 began Oct. 1, 2001, and will end Sept. 30, 2002.
However, in the wake of the September 11 attacks, amoratorium
wasimposed on refugee admissions; and although thiswaslifted
on Nov. 21, 2001, actual refugee resettlement is proceeding at a
very dow pace. Lutheran Immigration and Refugee Service (LIRS)
reportsthat only 751 refugeeswereresettled in thefirst quarter of
FY 2002, compared with 14,000 refugeesresettled inthefirst quar-

ter of FY 2001. Despitethe authorization for 70,000 admissions,
the State Dept. has told LIRS and other national resettlement
agenciesto expect no morethan 45,000-50,000 refugeesthisfis-
cal year.

The 70,000 prospective refugee admissions have been allo-
cated among the world’s geographic regions as follows: Africa
(22,000); East Asia, including Amerasians (4,000); Eastern Eu-
rope (9,000); theformer Soviet Union (17,000); Latin Americaand
the Caribbean (3,000); the Near East and South Asia(15,000). In
addition, 10,000 refugee admission numbersareto be made avail-
able for the adjustment to permanent residence of persons who
have been granted asyluminthe U.S.

According to the presidential announcement, the administra-
tion will grant refugee admission to nationals of Cuba, Vietnam,
and countries of the former Soviet Union even if they are till in
their countriesof origin. 66 Fed. Reg. 63,487-88 (Dec. 7,2001).

AG EXTENDS TPS DESIGNATION FOR ANGOLA — The U.S. attorney
general has extended for another 12 months Angola's designa-
tion as a country whose nationals and residents currently in the
United States are eligible for temporary protected status (TPS).
First designated on Mar. 29, 2000, TPS for Angolawas both ex-
tended and redesignated in 2001, and its current designation was
dueto end on Mar. 29, 2002. Under the extension, only persons
who both registered during the initial designation (which ended
Mar. 29, 2001) and timely reregistered under the extension, and
persons who registered under the redesignation are eligible. In
either case, only individuals who have been continuously physi-
cally present in and have continuously resided in the U.S. since
Apr. 5, 2001, may register for the extension.

TPSis granted to persons from countries that are designated
by the AG as experiencing ongoing armed conflict, environmen-
tal disaster, or certain other conditions that prevent those per-
sonsfrom returning to their countries of origin. TPSalowsindi-
vidualsto remain and work in the U.S. during the period of TPS
designation. In consultation with the State Dept., and after re-
viewing current country conditions, the AG has determined that
thecivil war in Angolashowsno signsof abating. A recent State
Dept. memo reported that the “ the conditions under which Angola
was designated for TPS have not ceased to exist” and that the
situation remains unsafe for the return of Angolan nationals.

To register for the 12-month extension, nationals of Angola
(and individual s with no nationality who last habitually resided
there) previously granted TPS must apply for it during the
reregistration period that began Feb. 1, 2002, and ends Apr. 2,
2002. Such persons need only file Form 1-821, Application for
TPS, without the $50 filing fee and a so submit Form 1-765, Appli-
cation for Employment Authorization. Thosewho seek work au-
thorization during the extension must also submit the $120 fee
with the I-765 form. Applicantswho aready have work authori-
zation or do not seek it must still file the 1-765 but need not pay
the fee. Reregistration applicants must also submit two 1%%" x
1v%" photographs of themselves. Last, since applicants for an
extension of TPS need not berefingerprinted, they do not haveto
pay the $50 fee. However, child beneficiaries of TPS who have
reached 14 years of age but were not previously fingerprinted
must pay the $50 fingerprint fee with the application for exten-
sion.
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Under theAG’s extension, lateinitial registrationisalso pos-
sible. To qualify, anindividual must

 beanational of Angola (or aperson with no nationality who
last habitually resided in Angola);

« have been continuously physically present in the U.S. since
Apr. 5, 2001,

« have continuously resided inthe U.S. sinceApr. 5, 2001; and

« be both admissible as an immigrant, except as provided un-
der Immigration and Nationality Act section 244(c)(2)(A), and
not ineligibleunder INA section 244(c)(2)(B).

In addition, the applicant must be ableto show that during the
registration period beginning Apr. 5, 2001, and ending Mar. 29,
2002, heor she

e was a honimmigrant or had been granted voluntary depar-
tureor any relief from removal;

« had an application for change of status, adjustment of sta-
tus, asylum, voluntary departure, or any relief from removal or
change of status pending or subject to further review or appeal;

» was a parolee or had a pending request for reparole; or

» wasthe spouse or child of aperson currently eligibleto bea
TPSregistrant.

Eligible personsmust filetheir application for lateinitial regis-
tration within the 60-day period immediately following the expira-
tion or termination of the conditions listed above.

The AG estimatesthat there are approximately 1,000 nationals
of Angola who have been granted TPS and are eligible for
reregistration under the extension. At least 60 days prior to Mar.
29, 2003, he will review conditions in Angola and determine
whether conditionsfor TPS continue to be met.

67 Fed. Reg. 4,997-99 (Feb. 1, 2002).

Litigation

SUPREME COURT UPHOLDS VALIDITY OF BORDER PATROL STOP —Ina
unanimous decision, the United States Supreme Court has over-
turned a decision of the Court of Appeals for the Ninth Circuit
that had found a Border Patrol vehicle stop to be unreasonable
andinviolation of the Fourth Amendment. The Court found that
the Ninth Circuit, in separately analyzing each of the factorsthat
were asserted to justify the stop, utilized an improper methodol -
ogy that failed to fully take into account the “totality of the cir-
cumstances’ under which the stop was made. The Court con-
cluded that the totality of the circumstances supported the find-
ing that the Border Patrol agent had reasonable suspicion to be-
lieve that the defendant was engaged inillegal activity.

The decision comes on appeal from adistrict court’sdenial of
a suppression motion in a criminal case. The stop in question
occurred when the defendant, aMr. Arvizu, wasdriving aminivan
on alittle-used road in the Coronado National Forest near Dou-
glas, Arizona, with hissister and their three children. A Border
Patrol agent, Officer Stoddard, stopped the van after making a
number of observations, listed below, that led him to suspect that
the defendant was engaged in illegal activity. After stopping the
van, Stoddard asked Arvizu if he could look around the van, and
Arvizu agreed. Stoddard then opened the van's sliding door, at
which point he noticed ablack duffel bagin the back and smelled
marijuana. He opened the bag and found marijuana, and Arvizu

was charged with possession with intent to distribute marijuana.

At a suppression hearing in district court, Arvizu contended
that Stoddard did not have reasonable suspicion to stop the
minivan, and that he (Arvizu) had not voluntarily consented to
the search of the van. The court denied both motions. The court
relied on a number of factors to find that Stoddard’s decision to
stop the van was based on reasonable suspicion: (1) theroad on
which the van wastraveling was known to be used by smugglers
seeking to avoid the Douglas Border Patrol checkpoint; (2) the
van was traveling through the area within an hour of a Border
Patrol shift change, at atimethat knowledgeable smugglerswould
be aware that agents were heading back to the office and not
patrolling; (3) a minivan was stopped on the same road several
weeks previously and was found to contain drugs; (4) Stoddard
knew that minivans were a type of vehicle used by smugglers,
and he did not recognize the minivan asalocal car; (5) when the
minivan approached Soddard’s parked vehicle it slowed down;
(6) Arvizu appeared to Stoddard to be rigid and stiff, and he did
not look at Stoddard as he passed him, whereasin that area most
driversgive agentsafriendly wave; (7) the children’skneeswere
raised, indicating that their feet were resting on something on the
floor of the van; (8) after the van passed Stoddard and he began
to follow in his vehicle, the children began waving at him in a
mechanical and abnormal manner that suggested to Stoddard
that they had been instructed to do so; (9) the van turned onto a
dirt road that, although passable for vans, more commonly was
used by four-wheel-drive vehicles; and (10) when Stoddard radi-
oed for aregistration check, he found that the van wasregistered
to an address in Douglas that Stoddard recognized as a neigh-
borhood commonly used by smugglers. Stoddard appealed the
denial of the suppression motions.

On appeal, apanel of the Ninth Circuit found that some of the
factors on which the district court relied were not relevant or
appropriate and that the other factors were not sufficient to es-
tablish reasonable suspicion. The court found thefact that Arvizu
dlowed the minivan after spotting alaw enforcement vehicleto be
“an entirely normal responsethat isin no way indicative of crimi-
nal activity.” The court found the fact that Arvizu did not ac-
knowledge Stoddard to be of “ questionable value” that would be
relevant only if some special circumstances made avoidanceim-
probable. And the court found the odd waving of the childrento
beirrelevant, noting that “if adriver’sfailureto waveat an officer
providesno support for adetermination to stop avehicle, it would
be incongruous to say that the vehicle could be stopped because
children who were passengers in the car did wave.”

The court found that many of the other factors on which the
district court relied carried little weight and were subject to inno-
cent explanation, and concluded that the totality of the circum-
stances did not justify the stop. The court also concluded that
theillegal stop tainted the subsequent search such that it could
not be considered consensual. The government then sought
review in the Supreme Court.

In aunanimous decision, the Supreme Court rejected the meth-
odology used by the Ninth Circuit to evaluate whether the stop
was based on reasonabl e suspicion, finding that the lower court’s
“evaluation and rejection of seven of the listed factorsin isola-
tion from each other does not take into account the ‘totality of
the circumstances.”” The Court noted that the fact that there
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could be an innocent explanation for an observation does not
mean that it isentitled to no weight. The Court also criticized the
lower court for failing to give “due weight to the factual infer-
ences drawn by the law enforcement officer and District Court
Judge.” Thus, the Court considered that the Ninth Circuit’s re-
fusal to giveweight to Stoddard’ s observation that Arvizu slowed
down upon spotting Stoddard’s vehicle failed to account for the
fact that such conduct may be more suspiciousin an empty desert
than on afreeway inamgjor city. The Court found that the lower
court’s dismissal of the observation that Arvizu failed to ac-
knowledge Stoddard ignored Stoddard’s* specialized training and
familiarity with the customs of the area’ sinhabitants,” who com-
monly waved to him. And the Court also found that Soddard’'s
assessment of the children’s odd mechanical waiving was en-
titled to some weight. The Court concluded that, while each
factor “is susceptible to innocent explanation, and some factors
are more probative than others,” when considered together “they
sufficed to form aparticularized and objective basisfor Soddard's
stopping the vehicle.” United Sates v. Arvizu,

No. 00-1519 (Supreme Court, Jan. 15, 2002).

3D AND 9TH CIRCUITS HOLD MANDATORY DETENTION PROVISION UN-
CONSTITUTIONAL — I n separate actions, the Third and Ninth Circuit
Courts of Appeal have ruled that a mandatory detention provi-
sion passed as part of the Illegal Immigration Reform and Immi-
grant Responsibility Act of 1996 is unconstitutional as applied.
Theprovisioniscodified at section 236(c) of the [mmigration and
Nationality Act.

Among other things, section 236(c) provides that non-U.S.
citizensresiding in the U.S. who have been convicted of an ag-
gravated felony may not be released on bond. Once anoncitizen
completesacriminal sentence, he or sheisdetained by the Immi-
gration and Naturalization Service for removal purposes and is
entitled to abond hearing before an immigration judge. 1f thelJ
determinesthat section 236(c) appliesto the detained noncitizen's
case, the hearing concludes. Under the statute, once the IJ has
determined that section 236(c) applies, he or she is precluded
frominquiring into any groundsthat might exist for releasing the
detainee on bond. Relying heavily onthe U.S. Supreme Court’s
decision in Zadvydasv. Davis, 150 L.Ed.2d 753, 121 S.Ct. 2491
(2001), both courts found section 236(c) to be unconstitutional .

The casein the Third Circuit involves a Mr. Patel, a 55-year-
old lawful permanent resident who, as of the time of his arrest,
had lived inthe U.S. for over 18 years. In January 2000, he pled
guilty to the offense of harboring an undocumented alien. The
plea led to a conviction that was later deemed an aggravated
felony and subjected him to section 236(c)’s no-bond provision.
Asaresult, Patel was confined in INS detention for eleven months,
aperiod morethan twice aslong as hisfive-month imprisonment
for the harboring offense.

In hisargument before the Third Circuit, Patel contended that
section 236(c)’s preclusion of individualized hearings to deter-
minewhether individual detaineesare aflight risk or adanger to
the community implicates a fundamental liberty interest. Inre-
sponse, the government argued that a criminal immigrant does
not enjoy such aninterest. Rather, the government characterized
the interest a criminal immigrant does have as being the right to
be free of arbitrary detention, subject only to limited judicial re-

view. The government also asserted, as it has many times, that
Congressenjoys plenary power over immigration mattersand the
judicial branch must defer to it.

The Third Circuit agreed that congressional authority over
immigration isindeed vast but relied on Zadvydasand other Su-
preme Court precedent to affirm that Congress's power is subject
to consgtitutional limits. It then began its analysis by inquiring
into the nature of the right asserted by Patel. Relying on Supreme
Court precedent, it determined that Patel was asserting a liberty
interest. A restriction of such an interest requires heightened
scrutiny and must be narrowly tailored to serve a compelling
state interest.

The court then took guidance from U.S. v. Salerno, 481 U.S.
739 (1987). Salerno applies atwo-part due processinquiry into
restrictionson liberty. Thetest asks, first, whether therestriction
on liberty constitutes impermissible punishment or permissible
regulation and, second, whether the statute is excessive in rela
tion to Congress's regulatory goals. Finding that the statute
constitutes permissibleregulation, the court easily dispensed with
thefirst question. The second inquiry wasthefocusof the court’s
discussion. The court held that due process requires adequate
and proportionate justification for detention. Such an assess-
ment cannot be established without individual inquiry into the
reasons for detention. Furthermore, the court found that no jus-
tification existsto detain immigrants without individualized hear-
ings. Accordingly, it found the no-bond provision in section
236(c) to be unconstitutional .

In aseparate case—Kimv. Ziglar—the Ninth Circuit also re-
viewed the no-bond provision of section 236(c). Inthiscase, the
government attempted to justify the no-bond provision by ap-
pealing to generalized concerns about the flight risk that criminal
aliensrepresent, aswell as concernsabout their threat to commu-
nity safety. The court found these concerns unavailing.

With respect to the flight risk issue, the government argued
that if immigrantswho commit crimes are not detained, asignifi-
cant number will abscond. Moreover, the government asserted
that for such immigrants, their eventual removal fromtheU.S.is
virtually certain. However, the court examined the government’s
statistics and disagreed with its conclusions. It also noted that
despite their criminal convictions, some immigrants remain eli-
giblefor anumber of remedies, including withholding of removal,
protection under the ConventionAgainst Torture, and, following
the Supreme Court’s decision in INSv. . Cyr, 121 S Ct. 2271
(2001), relief under INA section 212(c). Inaddition, someimmi-
grants might successfully argue that the crimes they were con-
victed of do not constitute aggravated felonies.

As to concerns about community safety, the government ar-
gued that by virtue of having committed certain crimes, criminal
immigrants are a menace. The court questioned this logic by
pointing to the fact that the category of aggravated feloniesin-
cludesawiderange of crimes, some of which are dangerous and
othersthat are not. The category also includes crimes that may
have been committed in the distant past.

Finaly, theNinth Circuit analyzed whether section 236(c) would
pass constitutional muster under Justice Kennedy’s analysis in
Zadvydas. Justice Kennedy dissented in Zadvydas and, in his
dissent, analyzed the regulatory procedures available to immi-
grants detained under afinal removal order. He found that the
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process under which the INS would review whether continued
detention was appropriate was constitutionally adequate. Be-
cause the mandatory detention provision of INA section 236(c)
contains no such review process, the court concluded that the
no-bond provision would be unconstitutional under Justice
Kennedy’s analysis.
Patel v. Zemski, 275 F.3d 299 (3d Cir. 2001);
Kimv. Ziglar, 276 F.3d 523 (9th Cir. 2002).

9TH CIRCUIT ISSUES EN BANC DECISION FINDING THE DEADLINE FOR
MOTIONS TO REOPEN DEPORTATION PROCEEDINGS IS SUBJECT TO
EQUITABLE TOLLING — The U.S. Court of Appeals for the Ninth
Circuit hasissued an en banc decision affirming prior rulings of
the court that find that the 90-day deadline for filing amotion to
reopen deportation proceedings is subject to equitable tolling.
The court found that the Board of Immigration Appealserred in
not equitably tolling the 90-day deadline during the period of
time that the respondent failed to move to reopen because of
erroneous advice he received from an Immigration and Natural-
ization Serviceofficer.

The respondent in this case, a Mr. Socop, is a Guatemalan
national who entered the United States asanonimmigrant visitor
in 1992. He overstayed hisvisa, and in September 1995 he ap-
plied to the Immigration and Naturalization Service for asylum
and withholding of deportation. 1n October 1995 the INS denied
his application and initiated deportation proceedings against him.
At his hearing before the immigration judge, Socop conceded
deportability and applied for asylum, withholding, and voluntary
departure. In April 1996, the 1J denied all relief and entered an
order of deportation, which Socop appealed to the BIA.

InMarch 1997, whilethe BIA appeal was pending, Socop mar-
ried aU.S. citizen. In April 1997 hewent to an INS officeto ask
how to apply toimmigrate based on hismarriage. AnINSofficer
told Socop to withdraw his BIA appeal and to file an application
for adjustment of status with the INS. The INS officer’s advice
wasincorrect; Socop should havefirst filed the visa petition, and
once it was approved, filed a motion to the BIA to remand the
caseto allow him to apply for adjustment.

As he was instructed, Socop promptly wrote to the BIA, ex-
plaining that he was withdrawing his appeal because he was go-
ing to filefor adjustment of status. Hethen filed with the INSan
immediate rel ative visa petition, an application for adjustment of
status, and an application for employment authorization. On May
5, 1997, the BIA, in response to Socop’s letter, issued an order
dismissing the appeal and returning the case to the immigration
court without further action. Thisorder constituted afinal order
of deportation, and in July 1997 the INS sent Socop a “bag and
baggage’ letter to report to the INS in August for deportation.
At nearly the same time, Socop was notified by the INS that he
could pick up hisemployment authorization document, which the
INS issued based on the adjustment application.

Socop picked up his EAD but at this point had become wor-
ried about the status of his case and confused by the different
noticeshereceived. On August 6 hewent againtothe INS office
and spokewith the same INS officer who had previously advised
him. Sheagaintold himto withdraw hisappeal in order to adjust
his status. However, Socop was now wary of this advice, and
consulted an attorney. With the attorney’s assistance, on Aug.

11, 1997, Socop filed a motion to reopen with the BIA. Here-
quested that the BIA reopen his case and reinstate his appeal
because he had relied on the erroneous advice of the INS officer,
and he also asked the BIA to use its authority to reopen the case
sua sponte (on its own motion).

TheBIA denied the motion as untimely because more than 90
days had passed from the entry of the May 5, 1997, order; Socop’s
motion was late by seven days. The BIA also refused to use its
power to reopen the case sua sponte, finding that Socop did not
establish “exceptional circumstances.”

Socop filed atimely petition for review of the BIA'sdenial of
the motion to reopen. Socop contended that the government
should be equitably estopped from contending that his motion
was late, and also that the BIA should have reopened proceed-
ingsonitsown motion. 1n 2000, athree-judge panel of the Ninth
Circuit ruled in hisfavor. Socop-Gonzalez v. INS, 208 F.3d 838
(9th Cir. 2000). The court ruled that the doctrine of equitable
estoppel did not apply in this case because there was no affirma-
tive misconduct on the part of the INS. However, the court found
that the BIA abused its discretion in failing to state its reasons
and show proper consideration of the equities that Socop pre-
sented when he sought sua sponte reopening. The INS then
filed a petition for rehearing, and the court granted en banc re-
view. An en banc panel of eleven judges issued the current
decision.

The en banc panel found that, while the doctrine of equitable
estoppel does not apply in this case, the separate doctrine of
equitable tolling does apply. Unlike equitable estoppel, equi-
table tolling does not require a showing of intentional miscon-
duct on the part of the government. Rather, equitable tolling
applies where an individual is unaware of a cause of action or
deadline, despite reasonable diligence.

The court rejected the government’s argument that it has no
jurisdiction to consider Socop’s equitable tolling argument be-
cause hedid not raiseit to the BIA and thus failed to exhaust his
administrative remedies. The court found that, although Socop’s
lawyer did not use the words “equitable tolling” in the briefsto
the BIA, he “sufficiently raised the issue before the BIA” such
that the court can review the issue on appeal. The briefs and
supporting declaration submitted to the BIA set forth in detall
thefactual basisfor the equitabletolling claim, including Socop’s
reasonabl e reliance on the advice of the INS officer and hislack
of knowledge of the need to file a motion to reopen until he re-
ceived the bag and baggage letter.

The court also rejected the INS's argument that the 90-day
deadlinefor motionsto reopenisajurisdictional requirement and
therefore not subject to equitable tolling. Whereas statutes of
limitation generally are subject to equitabletolling, Congress may
enact filing deadlinesthat are jurisdictional and may not be equi-
tably tolled. Whether afiling deadlineis mandatory and jurisdic-
tional depends upon Congress's intent in establishing the dead-
line. Examining the statutes underlying the regul ation governing
reopening of deportation proceedings, 8 C.F.R. section 3.2(c)(2),
and their legidlative history, the court determined that Congress
did not intend the filing deadline to be jurisdictional. As the
court noted, the Second Circuit reached the same conclusion in
lavorski v. INS 232 F.3d 124 (2d Cir. 2000), and other panelsof the
Ninth Circuit have a so found equitabletolling applicableto mo-




IMMIGRANTS’ RIGHTS UPDATE

FEBRUARY 28, 2001

tion to reopen deadlines. Lopez v. INS 184 F.3d 1097 (9th Cir.
1999) (180-day deadline for motion to reopen in absentia order
tolled due to ineffective assistance of counsel); Varela v. INS
204 F.3d 1237 (9th Cir. 2000) (equitabletolling dueto fraud of a
notary).

The court further concluded that the circumstances of this
case warrant equitable tolling. Socop established both that his
ignorance of the filing deadline was caused by circumstances
beyond his control and that those circumstances constitute more
than “excusable neglect.” In this case, Socop’s deportation or-
der wastheresult of hisreasonable effort to diligently pursuehis
rights. Until he received the bag and baggage letter, he had no
reason to believe that he was under adeportation order or that he
needed to file a motion to reopen, and he reasonably believed
that he had followed the correct procedure to adjust status. Ac-
cordingly, the court held that the 90-day deadline wastolled dur-
ing the period from May 5 until July 7, 1997, when Socop received
the bag and baggage letter.

Finally, the court rejected the approach to the application of
tolling that was taken by a panel of the court in Santa Maria v.
Pac. Bell, 202 F.3d 1170 (9th Cir. 2000). InSanta Maria, the court
refused to toll the 300-day limitations period for filing a charge
with the U.S. Equal Employment Opportunity Commission be-
cause although for much of that period the plaintiff did not know
of vital information bearing on the existence of aclaim, he none-
theless learned thisinformation before the filing period expired.
The Santa Maria approach would require the court in this case
to determine whether Socop could reasonably have been expected
to filethe motion to reopen in the period between July 7 and early
August, 1997.

The court found that the Santa Maria approach is “need-
lesdly difficult to administer, runs counter to Supreme Court pre-
cedent, and undermines the policy objectives of the statute of
limitations.” The court instead adopted a simpler approach, that
courtstraditionally have employed, which issimply not to count
the tolled period when computing the filing deadline. The court
reasoned that this approach effectuates the policy objectives of
astatute of limitations by allowing the individual the amount of
timeto filethat Congressoriginally considered to be reasonable.

Socop-Gonzalezv. INS 272 F.3d 1176 (9th Cir. 2001).

9TH CIRCUIT OVERRULES EARLIER DECISION TO FIND JURISDICTION
OVER ISSUES OF ELIGIBILITY FOR DISCRETIONARY RELIEF FROM
REMOVAL- The U.S. Court of Appeals for the Ninth Circuit has
withdrawn an earlier opinion and issued anew decisionin acase
that concerns the scope of the court’sjurisdiction to review deci-
sions concerning discretionary relief from removal. Inthe opin-
ion that has now been withdrawn, Montero-Martinez v. Ashcroft,
249 F.3d 1156 (9th Cir. 2001), the court held that section
242(a)(2)(B)(i) of the Immigration and Nationality Act deprived
the court of jurisdiction over any decisions concerning cancella-
tion of removal, adjustment of status, or the other forms of relief
listed in the statute, even for statutory eligibility issues. In the
new opinion, the court holds that this jurisdictional bar applies
only to decisions made in the exercise of discretion. The court
retains jurisdiction over issues such as the one presented in this
case, which was whether the respondents were statutorily eli-
giblefor cancellation of removal. Onthe merits, the court rejected

the petitioners' argument that an adult daughter should be con-
sidered a “child” for purposes of qualifying for cancellation of
removal and denied the petition for review.

The respondentsin this case are afather and son who entered
the United Statesfrom Mexico without inspectionin 1986. They
were placed inremoval proceedingsin 1997 and appeared before
an immigration judge in 1998. Before the 1J, the respondents
initially sought to apply for cancellation of removal but subse-
quently withdrew their applications, conceding through counsel
that the father’s adult permanent resident daughter was too old
to beaqualifying relativefor purposes of eligibility for cancella-
tion. The IJ then granted them sixty days voluntary departure.
Representing themselves, the respondents then appealed to the
Board of Immigration Appeals, contending that they should be
granted cancellation of removal. The BIA ruled that they were
statutorily ineligiblefor cancellation and that the | Jhad properly
accepted the withdrawal of their applications. They then filed a
petition for review with the Ninth Circuit.

In the initial decision on appeal, a three-judge panel of the
Ninth Circuit ruled that INA section 242(a)(2)(B)(i) barred the
court from exercising jurisdiction over the appeal. Section
242(a)(2)(B) provides that “no court shall have jurisdiction to
review — (i) any judgment regarding the granting of relief under
section 212(h), 212(i), 240A, 240B, or 245, or (ii) any other deci-
sion” for which the attorney general has discretionary authority,
except for asylum. The INS argued, and a majority of the panel
agreed, that subparagraph (i) deprives the appellate court of ju-
risdiction to review any determinations concerning the forms of
relief listed in the subparagraph, including cancellation of removal
under INA section 240A(b). Judge Pregerson wrote a strong
dissent, maintaining that the use of the term “judgment” in sub-
paragraph (i), and the overall language and structure of the stat-
ute, limit the statute’sjurisdictional bar to determinationsthat are
madeintheexerciseof discretion. Sincethedetermination whether
the respondents are eligible for cancellation of removal isnot an
exercise of discretion, Judge Pregerson argued that the jurisdic-
tional bar should not apply in this case.

The respondents, together with amici curiae NILC and the
National Immigration Project of the National Lawyers Guild, then
filed apetition for rehearing. Inresponse, thegovernment filed a
brief stating that the solicitor general had reviewed the case and
determined that its initial position was in error, in light of the
Supreme Court’sdecisioninINSv. . Cyr, 121 S.Ct. 2271 (2001).
. Cyr confirmed two important principles: that thereisastrong
presumption in favor of judicial review and that any ambiguities
in deportation statutes must be construed in favor of thealien. It
also established that the barsto judicial review enacted as part of
thelllegal Immigration Reform and Immigrant Responsibility Act
of 1996 (IIRIRA) did not deprivefederal courtsof jurisdictionto
review deportation cases by means of habeas corpus. Thus,
werethe INS correct that the court of appealshad no jurisdiction
to review statutory eligibility determinations such as the one in
this case, immigrants nonetheless could obtain review of such
issues by means of habeas petitions in federal district court. In
light of S. Cyr, the government asked the court to withdraw its
prior opinion and to find that it has jurisdiction over issues of
statutory eligibility.

OnDec. 28, 2001, the court withdrew the original opinion, and
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on Jan. 16, 2002, the panel issued a new decision, authored by
Judge Pregerson. The court held that INA section 242(a)(2)(B)
bars only review of decisions made in the exercise of discretion

and does not apply to determinations of statutory eligibility.
Turning to the merits of the respondents’ claim that an adult
daughter should be considered a*“child” for purposes of cancel-
lation, the court noted that the respondents may have waived
thisclaimwhen they withdrew their cancellation applicationsand
conceded that they were not eligible for cancellation. The court
concluded that the definition of “child” in the cancellation stat-
uteisgoverned by INA section 101(b), which states, in pertinent
part, that the term “child” “means an unmarried person under
twenty-one years of age.” The court therefore denied the peti-
tion. Montero-Martinez v. Ashcroft, No. 99-70596
(9th Cir. Jan. 16, 2002).

3D CIRCUIT FINDS EMBEZZLEMENT CONVICTION NOT AN AGGRAVATED
FELONY- The United States Court of Appealsfor the Third Circuit
hasruled that an | sraeli woman's conviction under 18 U.S.C. sec-
tion 656 for embezzling bank funds over $400,000 from her em-
ployer is not an aggravated felony. The court found that a con-
viction under section 656 need not involve fraud or deceit and
that in order to determine whether aconviction under thissection
is encompassed within the aggravated felony definition of sec-
tion 101(a)(43)(M) of the Immigration and Nationality Act (for
offensesinvolving fraud or deceit in which thelossto the victim(s)
exceeds $10,000) it is necessary to examine the specific circum-
stances of the conviction.

The respondent in this case, a Ms. Vaang, first came to the
U.S. fromlsrael at the age of one and ahalf months, and hasbeen
alawful permanent resident since 1990. In October 1998, shepled
guilty to acharge of embezzlement under 18 U.S.C. section 656.
Shewas sentenced to six months” imprisonment followed by five
years supervised release. After she served her prison term, the
Immigration and Naturalization Serviceinitiated removal proceed-
ings against her. At her hearing, the immigration judge found
that she was removable for having been convicted of an aggra-
vated felony. The Board of Immigration Appeals affirmed that
decision, and Valans then filed a petition for review with the
court of appeals.

Ruling on the appeal, the Third Circuit first noted that if
Valansi’s offense constitutes an aggravated felony, then the court
does not have jurisdiction over the case. However, the court
found that it does have jurisdiction to determine the issue of
whether the offense is an aggravated felony.

Section 101(a)(43)(M)(i) of theINA definesasan aggravated
felony an offensethat “involvesfraud or deceit in which the loss
to the victim or victims exceeds $10,000.” The court concluded
that this provision encompasses not only the specific crime of
fraud but also other offenses that include fraud or deceit as a
necessary component.

The offense for which Valansi was convicted, 18 U.S.C. sec-
tion 656, hasfive necessary elements: (1) the defendant must be
anemployee, (2) of afederally connected bank, (3) who took cash
or other assets, (4) inthe custody or care of the bank, (5) withthe
intent to injure or defraud the bank. The court found that thefifth
element can be satisfied by showing either an intent to injure or
anintent to defraud. Embezzlement committed with intent to de-

fraud the bank isencompassed within the aggravated felony defi-
nition of INA section 101(8)(43)(M)(i); embezzlement committed
only with intent to injure the bank is not.

The indictment against Valansi charged that she acted “with
intent to injure and defraud the bank.” However, at the time that
Valansi pled guilty the judge questioned her extensively to en-
sure that her pleawas voluntary and intelligent. Reviewing this
plea colloquy, the Third Circuit concluded that it demonstrates
that Valansi had the intent to injure her employer by depriving it
of its property, but it does not demonstrate that she specifically
intended to defraud the bank. The court therefore concluded
that her conviction cannot be considered an aggravated felony.

Valans v. Ashcroft, 278 F.3d 203 (3rd Cir. 2002).

9TH CIRCUIT RULES THAT FELONY CONVICTION FOR DUI WITH PRIOR
VIOLATIONS IS NOT AN AGGRAVATED FELONY — Two three-judge pan-
els of the U.S. Court of Appeals for the Ninth Circuit have re-
cently issued decisionsthat find that a Californiafelony convic-
tionfor driving under theinfluence of acohol (DUI) with multiple
prior convictions is not a “crime of violence” under 18 U.S.C.
section 16, and therefore is not an “aggravated felony” under
section 101(a)(43)(F) of theImmigration and Nationality Act.

Both decisions follow the court’s prior decision in U.S v.
Trinidad-Aquino, 259 F.3d 1140 (9th Cir. 2001). In Trinidad-
Aquino, the court ruled that aconviction under CaliforniaVehicle
Code section 23153 for driving under theinfluencewithinjury to
another is not a“crime of violence” because the statute can be
violated through mere negligence (see” Three Circuit CourtsRule
Felony DUI Conviction Not “ Aggravated Felony,” IMMIGRANTS'
RIGHTS UPDATE, Aug. 31, 2001, p. 12). The sameistruefor the
statute at issue in the two recent decisions, California Vehicle
Code section 23550, which provides that a person convicted of
three or more separate DUI violationswithin seven yearsis pun-
ishable by imprisonment for not more than one year. Because
thisstatute has no intent requirement and can beviol ated through
negligence, both panels concluded that it is not a*“ crime of vio-
lence.”

The first decision, U.S. v. Portillo-Mendoza, 273 F.3d 1224
(9th Cir. 2001), isaruling on an appeal from the criminal sentenc-
ing of the defendant. Apparently neither party raised the issue,
but the court on its own motion found that it wasimproper for the
district court to have determined that the defendant’s conviction
for “DUI with priors’ was an aggravated felony warranting en-
hancement of his sentence under federal sentencing guidelines.

The second decision, Montiel-Barraza v. INS, 275 F.3d 1178
(9th Cir. 2002), was made on a petition for review of aremoval
order. Finding that the conviction for DUI with priorsis not an
aggravated felony, the court granted the petition.

ACLU FILES SUIT TO CHALLENGE CLOSED IMMIGRATION HEARINGS —
The American Civil LibertiesUnion hasfiled alawsuit in federal
district court for the Eastern District of Michiganto challengethe
closing of immigration court hearingsto the public and the press.
Closed hearings were authorized in a memorandum that Chief
Immigration Judge Michael Creppy issuedtoall immigrationjudges
(see“ Chief Immigration Judge Issues Guidelines for Secret Re-
moval Hearings,” IMMIGRANTS' RIGHTS UPDATE, Dec. 20, 2001,
p. 3). The lawsuit was brought on behalf of the Detroit News,
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Inc., the Metro Times, Inc., and Congressman John Conyers, Jr.,
after they were denied access to hearings in the case of Rabih
Haddad, a Muslim pastor and community leader in Ann Arbor,
Michigan. The complaint charges that the closing of court pro-
ceedings pursuant to the memo viol ates regul ations of the Execu-
tive Office for Immigration Review, aswell asthe constitutional
protections of the First Amendment and the Due Process Clause.
A copy of thecomplaintinDetroit News, Inc. v. Ashcroft isavail-
able at www.aclu.org/court/haddad.pdf.

LAWSUIT CHALLENGES INS DENIAL OF FEE WAIVERS — Two low-in-
come lawful permanent residents have filed alawsuit in federal
district court in Los Angeles to challenge denials of their re-
questsfor waivers of the naturalization application fee. The suit
allegesthat the California Service Center (CSC) of the Immigra-
tion and Naturalization Service routinely denies fee waiver re-
quests for low-income residents and that the CSC's fee waiver
approval rateisdramatically lower thanin therest of the country.
Thesuit further allegesthat the CSC’spoliciesviolate the United
States Constitution and the INS's own regulations and policies.
The plaintiffs are represented by Neighborhood Legal Ser-
vices of Los Angeles County and the Western Center on Law
and Poverty. In a press statement, the organizations represent-
ing the plaintiffs point out that INS feesfor filing an application
tobecomeaU.S. citizen haverisen dramatically over the past four
years, making fee waivers increasingly important. In January
1999, thefeefor filing anaturalization application rosefrom $95 to
$225, plusan additiona $25 feefor fingerprinting. Moreover, on
Feb. 19, 2002, the day the suit was filed, a further fee increase
went into affect, raising the naturalization application fee to $260
and doubling the fingerprinting feeto $50 (see“ INS Issues Final
Rule Raising Feesfor Many Applications and Petitions,” p. 7).
Advocateswith clientswho havetried to apply for citizenship
but were denied afeewaiver by the CSC can contact Bob Graziano
of Neighborhood Lega Servicesviatelephoneat 818-834-7584 or
e-mail at RGraziano@nls-la.org.
Mancilla De Rodriguez, et al., v. Ashcroft, et al.
(C.D.Cad.filed Feb. 19, 2002).

Employment Issues

LAWSUIT CHALLENGES NEW CITIZENSHIP REQUIREMENT FOR AIRPORT
SCREENERS — Nine airport baggage screeners have filed suit in
federal district court in Los Angelesto challenge the provision of
the Aviation and Transportation Security Act that requires all
airport screenersto be U.S. citizensby Nov. 19, 2002 (for moreon
thisact, see*Newly Enacted Citizenship Requirement to Displace
Thousands of Airport Security Screeners,” IMMIGRANTS RIGHTS
UPDATE, Dec. 20, 2001, p. 13). The plaintiffs are eight lawful
permanent residents and one U.S. national with many years of
experienceasairport screenerswho areworking at major airports
inCalifornia. They includeaveteran of theU.S. Army andaU.S.
national from American Samoa.

The plaintiffs contend that the citizenship requirement not
only failsto improve security but also will decrease security by
removing thousands of experienced workers from the airports.

They alege that more than 80 percent of the screeners at San
Francisco International Airport and morethan 40 percent of those
at Los AngelesInternational Airport are not U.S. citizens. They
point out that LPRs may servein the U.S. Armed Forcesand in
the National Guard, which isnow assigned to provide security at
airports. The plaintiffs therefore contend that the citizenship
requirement violatesequal protection and due process. Plaintiffs
are represented by the American Civil Liberties Union Founda
tion of Southern California, the Service Employees|nternational
Union (SEIV), and several other civil rights and nonprofit legal
organizations.

Gebin, etal., v. Mineta, et al., (C.D.Cal., filed Jan. 17, 2002).

ONION GROWER TO PAY FOR PREFERRING H-2A WORKERS OVER U.S.
CITIZENS — The Office of Special Counsel for Immigration Related
Unfair Employment Practices (OSC) hasreached a settlement with
the country’slargest grower and shipper of Vidaliaonions, which
was charged with refusing to hire U.S. citizen workers, primarily
African Americansand L atinos, and preferring to hiretemporary
agricultural workersfrom Mexico on H-2A nonimmigrant visas.
The OSC announced the settlement of the employment discrimi-
nation case on Dec. 20, 2001.

Aspart of the settlement, Bland Farms of Reidsville, GA, has
agreed to pay approximately $62,000in back pay tothe U.S. work-
ers and $15,000 in civil penalties to the government. The U.S.
citizen workersalleged that when they applied for work with Bland
Farmsthey were either not hired or were offered thelessdesirable
jobs, despite the fact that Bland Farms claimed it could not find
U.S. workerswilling towork initsfields or packing shed. Under
existing laws, employersarerequired to give preferencein hiring
to qualified U.S. workers over nonimmigrant temporary visa
workers,

CONGRESS EXTENDS THE BASIC (EMPLOYMENT ELIGIBILITY VERIFICA-
TION) PILOT PROGRAM — Congress has extended for an additional
two yearsthe Basic Pilot Program for verifying employment eligi-
bility that was created by section 401(b) of thelllegal Immigration
Reform and Immigrant Responsibility Act of 1996 (IIRIRA). The
program, through which employers can voluntarily enter into a
memorandum of understanding with the Immigration and Natu-
ralization Service and the Social Security Administration to verify
the employment authorization of all their new hires, was set to
expirein November 2001. Theother employment eligibility verifi-
cation pilot programs established by the I RIRA —the Machine-
Readable Document Pilot and the Citizenship Attestation Pilot—
do not expire until May 2003 and June 2003, respectively.

ThellRIRA also required that the INSissue areport, based on
an independent evaluation, reporting, among other things,
whether the Basic Pilot Program had been successful and whether
it had resulted in any discrimination against workers. Though
the INS still has not complied with this requirement, Rep. Tom
Latham introduced H.R. 3030 on Oct. 4, 2001, to extend the Basic
Pilot Program. President Bush signed the bill into law on Jan. 16,
2002 (Public Law No. 107-128). TheBasic Pilot Programwill now
expire in January 2004, since the amendment became effective
this January 2002.
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FEDERAL AGENCIES REPUBLISH LEP GUIDANCE FOR COMMENTS;
ADVOCATES SUBMITTING SUPPORTING COMMENTS — Nearly four
months after the Dept. of Justice reaffirmed former President Bill
Clinton’s executive order directing federal agencies to publish
guidanceon serving limited English-proficient (LEP) persons, only
a handful of agencies have issued them. Released on Oct. 26,
2001, the DOJmemorandum set out afour-part balancing test for
agencies that provide federal funds and their recipientsto usein
assessing the scope of their obligations to provide language as-
sistance. It also directed agenciestoissue (or reissue, if they had
already released them) guidance for public comment in light of
thebalancing test. Agencieswereinstructed to completeall revi-
sionsby late February 2002 (see“ Justice Dept. ConfirmsValidity
of Clinton’s Order RegardingAccessto Servicesfor Limited En-
glish-Proficient Persons,” IMMIGRANTS' RIGHTS UPDATE, Nov.
16, 2001, p. 14). Because opponents of the executive order are
expected to expresstheir viewsforcefully, it isimportant for sup-
portersof improving L EP persons’ accessto servicesto beequally
vigorous in submitting comments.

Recipientsof federal funding arerequired to provide LEPindi-
vidual sreasonable accessto their programsand services. Clinton
issued Executive Order 13166 (published at 65 Fed. Reg. 50,121~
22 (Aug. 16, 2000)) to ensure that L EP persons have meaningful
access to programs and activities conducted and funded by the
federal government, in accordancewith Title V1 of the Civil Rights
Act of 1964. Title VI prohibits recipients of federal funds from
discriminating on the basis of race, color, or national origin. Dis-
crimination on the basis of national origin includesthefailureto
provide L EP personswith meaningful accessto federally funded
activitiesand programs.

With the change in presidential administrations, questions
about the continuing validity of the Clinton order arose, prompt-
ing the Justice Dept. to release its clarifying memorandum. In
addition to requiring agencies to issue or reissue their guidance,
the memorandum directed agenciesto determine (1) whether their
guidance should be classified as rulemaking under the Adminis-
trative Procedures Act, triggering certain procedural requirements,
and (2) whether their guidance constituted a“significant regula-
tory action” under Executive Order 12866, requiring review by the
Office of Management and Budget. However, the DOJ, which
was the first agency to republish its guidance, did not address
these issues. Many advocates have criticized this omission, be-
lieving that other agencies were waiting to see how the DOJ ad-
dressed these issues before publishing their own guidance.

The memorandum also established aggressive timelines, re-
quiring all revisionsto be completed by Feb. 26, 2002. However,
as of mid-February, only four agencies had published or repub-
lished guidance: the DOJ, the Dept. of Health and Human Ser-
vices, the Corporation for National and Community Service, and
the General Services Administration.

In expressing support for the rights of LEP persons, advo-
cates emphasize that accessto servicesfor LEP personsisacivil
right. The comments also address the benefits of providing ac-
cess to LEP recipients, the costs of denying access to essential
services, and effective models for providing access to services.

Questionsto answer when evaluating agencies’ guidanceinclude:

1. Does the definition of recipients/beneficiaries make clear
that sub-recipients are also bound by the guidance?

2. Doesthe guidance make clear that Title VI obligations ex-
tend to all of arecipient’s activities, whether or not an activity is
federally funded?

3. Does the guidance make clear that the “balancing test” set
forth by the DOJ memorandum does not relieve funding recipi-
entsof their obligation to provide access? Areexamplesfromthe
available range of language assistance services provided?

4. Are interpreter/translator competency standards ad-
dressed?

5. Arerecipientsrequired to affirmatively notify beneficiaries
of their right to use an interpreter at no cost to them?

6. Does the guidance warn against the use of friends and
family members as interpreters? Are formal arrangements and
competency standardsrequired for the use of community organi-
zations and volunteers?

7. |s telephone contact addressed?

8. Are literacy issues addressed?

9. Are funding recipients advised to develop a comprehen-
sive written policy to promote language access and to measure
their performance under the policy?

10. Does the guidance direct funding recipients to assess the
LEP population in their service area(s), including the languages
most commonly spoken, and to update that assessment regu-
larly?

11. Does the guidance direct recipients to train their staff on
the requirements and strategies for providing language access,
including work withinterpretersand cultural competency issues?

12. Does the agency ask about costs? (Advocates emphasize
that language assistance is a civil right and that the executive
order clarified recipients’ preexisting obligations under Title VI
rather than imposing new obligations.)

Links to guidance documents, as they were published in the
Federal Register, have been posted on the NILC web site,
www.nilc.org. Click on*Immigrants and Public Benefits,” then
“Language Access.” Materialsand modelscomments devel oped
by NILC staff are also posted.

SUBSTANTIAL RESTORATION OF IMMIGRANTS’ FOOD STAMPS ELIGI-
BILITY PASSES SENATE — In amajor step forward for low-income
immigrants, the Senate last week approved significant restora-
tionsof immigrants’ eligibility for food stamps as part of itsver-
sion of the Agriculture, Conservation, and Rural Enhancement
Actof 2001 (S. 1731, “FarmBill”). TheFarm Bill, which passed by
a58-40vote, includes$8.9 billion over 10 yearsinincreased spend-
ing on nutrition programs, including funding for expanding and
simplifying the Food Stamp Program. Of this, about $2.5 billion
have been all ocated to restoring food stamps to immigrants who
arelawfully residingintheU.S. Thiswould constitutethelargest
increase in safety net spending on immigrantsin five years.
Themost significant changein theimmigrant eligibility provi-
sionson the Senate floor came on an amendment by Sen. Richard
Durbin (D-IL), cosponsored by Sen. Richard Lugar (R-IN). As
offered, the Durbin-L ugar amendment was substantially the same
as a change President George W. Bush recommended in his FY
2003 budget request. 1t would have restored food stamp benefits
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to approximately 363,000 immigrantswho are currently barred from
obtaining assistance even though they have lived as qualified
immigrants in the U.S. for five years or longer. As such, the
amendment would have brought food stamps into conformity
with several other major federal assistance programs, including
Medicaid and Temporary Assistance for Needy Families(TANF),
which impose a5-year bar on immigrants’ eligibility but no per-
manent bar on immigrants accessto benefits.

Unfortunately, Sen. Phil Gramm (R-TX) wasableto water down
significantly the Durbin-Lugar amendment with an amendment of
his own. The Gramm language prevents most immigrants who
have ever been in the U.S. unlawfully for a year or more from
benefiting from the Durbin-Lugar amendment. The Gramm re-
striction would not apply to immigrantswho currently qualify for
food stamps or those who would qualify through one of the other
provisions already included in the Farm Bill. But advocates' ex-
perience since the passage of the welfare law in 1996 suggests
that the compl exities of the Gramm amendment could create mis-
information among immigrant communities, leading many eligible
immigrantsto refrain from obtaining needed assistance.

The Durbin-Lugar amendment, asamended by Gramm, passed
the Senate by avote of 96-1. A different version of the Farm Bill
has already passed the House. TheHousebill only provides $3.6
billion in new, 10-year funding cyclesfor nutrition programs and
does not include any restorations of immigrants eligibility for
food stamps. The bill now goes to a conference committee that
must resol ve the differences between the House and Senate ver-
sions. Inaddition to the Durbin-Lugar amendment (as amended
by Gramm), the Senate-passed Farm Bill would do thefollowing:

 Reduce from 40 to 16 the number of qualifying quartersthat
alawful permanent resident must work to be exempt from restric-
tionsonimmigrants food stamp eligibility.

« Eliminatethe date restriction limiting the eligibility of quali-
fied immigrant children. Under current law, qualified immigrant
children are exempt fromimmigrant restrictionsonly if they were
lawfully residingintheU.S. on Aug. 22, 1996. Under the Senate
Farm Bill, they would be exempt regardless of their date of entry.

« Eliminatethe date restriction limiting the eligibility of quali-
fiedimmigrantswith disabilities. Under current law, qualified dis-
abledimmigrantsareeligibleonly if they werelawfully residingin
theU.S.on Aug. 22,1996. Aswith qualifiedimmigrant children,
under the Senate Farm Bill, they would be exempt regardless of
their date of entry.

« Eliminate the 7-year cap on the exemption for refugees,
asylees, and othersfleeing persecution. Under current law, these
categories, including Cuban and Haitian Entrantsand Amerasians,
areexempt fromimmigrant restrictionsfor their first 7 years after
obtaining the relevant status. The Senate bill would allow the
exemption to continueindefinitely.

In addition to the immigrant provisions, the Senate adopted
several amendmentsto the Farm Bill that increase overall funding
for nutrition assistance and make significant additional improve-
mentsto the Food Stamp Program.

Sens. Bryon Dorgan (D-ND) and Charles Grassley (R-1A) spon-
sored an amendment that added about $800 million over 10 years
to the Food Stamp Program. Among other things, the amend-
ment will increase benefits to low-income househol ds with chil-
dren and help provide more food assistance to poor families that

pay large portions of their income on rent and utilities. The Sen-
ate passed the Dorgan-Grassley amendment by voice vote after
an attempt to table the amendment was defeated by a vote of 66-
3L

Sen. Mitch McConnell (R-KY') sponsored an amendment add-
ing about $500 million over 10 yearsto the Food Stamp Program.
The McConnell amendment will expand access to food stamps
for low-income disabled persons and further increase benefit al-
lotmentsfor low-incomefamilieswith children.

The House and Senate conference committee will meet the
week of February 25 to iron out the differences between the two
versions of the Farm Bill. Advocateswill push hard to maintain
the Senate's level of funding for nutrition programs, including
provisionsensuring fair immigrant accessto the Food Stamp Pro-
gram. Clearly, themost favorable outcomewould retain all of the
Senate’s immigrant provisions and remove Gramm's language.
Advocates also support the other improvements proposed in the
section of the Farm Bill addressing nutrition programs, including,
importantly, program simplification.

TANF REAUTHORIZATION BILL INTRODUCED; WOULD RESTORE TANF
AND SSI FOR IMMIGRANTS AND ADDRESS NEEDS OF LEP RECIPIENTS —
Sponsored by Rep. Benjamin Cardin (D-MD), the “Next Stepin
ReformingWelfareAct” (H.R. 3625) would restore immigrants
eligibility for Temporary Assistance for Needy Families (TANF)
and Supplemental Security Income (SSI) and help states better
serve persons who are limited English-proficient (LEP). Intro-
duced on Jan. 24, 2002, the legislation is cosponsored by four
other members of the House Committee on Ways and Means:
Reps. Lloyd Doggett (D-TX), Jim McDermott (D-WA), Sander
Levin (D-Ml), and Pete Stark (D-CA). (The Ways and Means
committee has jurisdiction over the TANF and SSI programs).
What follows is a summary of the provisions in the Cardin bill
that assist low-incomeimmigrants.

Elimination of five-year bar in TANF and imposition of three years
of sponsor deeming. Currently, most qualified immigrants who
entered the U.S. on or after Aug. 22, 1996, are subject to afive-
year bar on assistance. After the five-year bar, the income of
many immigrants' sponsorsis*“deemed” to be available to them
until they become citizens or work for approximately ten years.
This*sponsor deeming” rule renders most immigrantsineligible
for services. Even if immigrants are eligible for assistance be-
cause their sponsor’sincome is very low, sponsors may need to
reimburse the government for TANF benefits that the immigrant
receives. Under Cardin’shill, thefive-year bar on TANF benefits
would be eliminated. However, three years of sponsor deeming
would be imposed, with sponsor liability applying during the
deeming period.

Restoration of $SI eligibility and imposition of five years of spon-
sor deeming. Currently, mostimmigrantswho entered the U.S. on
or after Aug. 22, 1996, are ineligible for SSI. The few eligible
immigrants may have the income of their sponsors deemed as
availableto them until they become citizens or work for approxi-
mately ten years. The restrictive eligibility and deeming rules
render most immigrantsineligible for assistance. Even if immi-
grants are eligible for assistance because their sponsor’sincome
is very low, the sponsor may be liable for SSI benefits that the
immigrant receives. Under Cardin’shill, SSI eligibility would be
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restored for post—Aug. 22, 1996, entrants, with sponsor liability
applying during the five-year deeming period.

Indlusion of ESL as a work activity. The 1996 welfarelaw estab-
lished work “ participation rates’ for familiesreceiving TANF as-
sistance. To get credit under thework participation rates scheme,
individuals must participatein one of aset of work-related activi-
tieslisted inthe statute. Currently, English asasecond language
(ESL) classesarenot explicitly listed asawork activity. Several
states allow ESL as “education related to employment” or as a
“job readiness” activity—both of which are federal work activi-
ties. But, depending on the activity, there arelimits on the period
of time that recipients can participate or on the percentage of the
casel oad who can participate. Under Cardin’s bill, ESL classes
would be considered acountablework activity, which would give
states greater flexibility in choosing how best to serve their LEP
population.

Other provisions relating to English proficiency. The Cardin bill
would mandate asanction review processthat determineswhether
certain conditions, such as limited proficiency in English, may
contributeto benefit recipients’ noncompliance with program re-
quirements. Currently, federal law does not require statesto con-
duct any review process before imposing sanctions on recipi-
ents. The bill would also require states to assess the recipient’s
skills, prior work experience, and circumstancesrelated to hisor
her employability, including English proficiency. Currently, the
TANF statute does not explicitly require assessment of English
proficiency. The Cardin bill would create an Employment Ad-
vancement Fund to focus on enhancing employment prospects
for recipients facing barriers to employment, including
lack of proficiency in English.

current law, states are free to deny assistance to two-parent fami-
lies. These policiesharmimmigrant and refugee families, which
areamost twiceaslikely to be headed by amarried couple aslow-
incomeU.S.-bornfamilies.

* Allow up to two years of vocational and educational training
to be counted as a work activity. Currently, no more than 12
months of vocational and educational training are alowed as a
work activity.

Advocates view the inclusion of immigrant restorations and
LEP provisions in the moderate Democrats' bill as a promising
start to the TANF reauthorization debate. A Senate TANF bill
has yet to be introduced.

2002 FEDERAL POVERTY GUIDELINES ISSUED — The U.S. Dept. of
Health and Human Services has issued updated federal poverty
guidelinesthat took effect Feb. 14, 2002. The guidelines, which
serveasabasisfor determining eligibility for many means-tested
benefits, are updated yearly to reflect changes in the Consumer
Price Index. Under the affidavit of support requirements created
by thelllegal Immigration Reform and Immigrant Responsibility
Act of 1996, sponsors seeking to immigrate family members must
establish that they have an income of at least 125 percent of the
federal poverty guidelines. However, although the 2002 guide-
lines have already taken effect, the Immigration and Naturaliza-
tion Service and consular posts will not use the new figuresin
connection with affidavit of support determinations until Apr. 1,
2002.
The table below contains the new guidelines.

Federal Poverty Income Guidelines

Other provisionsof thebill that may benefitimmigrants

would Fami!y Unit 48 Contiguous B
« Establish competitive state outreach grants to im- Size States &D.C. Alaska Hawail
prove access to TANF, food stamps, Medicaid, the State 1 $8.860 $11,080 $10,200
Children’sHealth Insurance Program (SCHIP), and other
programs. 2 11,940 14,930 13,740
« Eliminate the limit on the numbers of TANF recipi- 3 15,020 18,780 17,280
entsengaged in vocational education who may be counted 4 18,100 22630 20,820
toward thework participation rate.
» Expand thelist of work activitiesto include 6 months > 21,180 26,480 24,360
of services designed to improve future employment op- 6 24,260 30,330 27,900
portunities (states may define the type of services). 7 27.340 34.180 31,440
« Eliminatethe separatework participation ratefor two-
parent families. Currently 90 percent of two-parent fami- 8 30,420 38,030 34,980
liesmust participateinwork activities, whileonly 50 per- ~ For each additional family member, add:
cent of single parent families must participate. 3,080 3,850 3,540

 Ban states from imposing stricter eligibility criteria
for two-parent families, unless the state opts out. Under

67 Fed. Reg. 6,931-33 (Feb. 14, 2002).
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