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Immigration Issues

NEW REGULATIONS FOLD INS INTO DHS, ADDRESS DIVISION OF IMMI-
GRATION JURISDICTION BETWEEN DHS AND DOJ — The U.S. Depts. of]

regulations that implement the transfer of the functions of jth

Executive Office for Immigration Review (EOIR), which includes
the immigration courts and the Board of Immigration Appeals
remains within the DOJ.

Reorganization of Regulations. One new set of regulations, is-

existing regulations between those pertaining to the former IN
and those pertaining to the EOIR. The commentary to the fru
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Immigration and Naturalization Service from the DOJ to the DHSunctions contemplated by the Homeland Security Act of 200
and delineate the manner in which jurisdiction over immigratjon The rule reorganizes title 8 of the Code of Federal Regulat
matters—including the immigration justice system—is to be|diby creating a new chapter V in 8 CFR and transferring or dupli
vided between the two departments. Under the Homeland Sedog certain parts and sections to the new chapter V and to 28
rity Act of 2002, the INS ceased to exist on Mar. 1, 2003. Thehapter I. The rule is not a paragraph-by-paragraph jurisdicti

sued by the attorney general as a final rule without public naticgtation and conflicting policies is likely to be disorganizatic
or the opportunity for public comment, purports to simply dividewithin the government and confusion for everyone who ha

states that once this is done, the DHS secretary can then makat to retain authority over certain immigration matters that,
substantive changes to INS rules and the attorney general cder the Homeland Security Act, may no longer be under his ju

make substantive changes to EOIR rules, and the two can
sult each other when changes in those rules would affect
the EOIR and functions of the former INS. The justificati
claimed for issuing this rule as a final one is that it makes g

gces of the Department of Justice and reflects the transfe

split; instead, it provides for substantial duplication of regu
tions, purportedly until each agency is able to issue its own
result of this duplication in the regulations, their temporary
ture, and the likelihood that the duplication will result in incorre

&eal with the new system.
le The new rule does reflect the attorney general’'s apparen
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r of
2.7
ons
cat-
CFR
bnal
la-
A
na-
pCt
n

5 to

tin-
un-
ris-

3435 WILSHIRE BOULEVARD, SUITE 2850 * LOS ANGELES, CA 90010213 639-3900 *fax 213 639-3911 * www.nilc.org Y,




APRIL 8, 2003

2

IMMIGRANTS’ RIGHTS UPDATE

diction. According to the rule’s summary, the Attorney Gene
will retain “other functions related to immigration that are indi
enous to the functions of the Attorney General.” Chapter I,
1, sec. 103.37(g) specifically provides that precedent decisio
the BIA and the attorney general will have a binding effect on
DHS. Moreover, as the commentary to the new rule states
rule also specifically provides that the DHS secretary “may re
cases or questions of law to the Attorney General for decisig
any time. . .. Atthe same time, the Attorney General has speg
the reservation of the parallel authority to refer cases to him
for decision at any time.” It remains to be seen how the
departments will resolve any conflicting interpretations of |
resulting from this new arrangement.

Authority of and Delegation of Authority by the Secretary of Home-

ratritical infrastructure need not be disclosed by the DHS if s

bathat companies will take advantage of this provision—by vol
nstefering information to the DHS—to shield themselves from s¢
thény about practices they engage in that may negatively im
, thee environment and the public’s health.
>fer The DHS invoked a limited exception to the normally requi
n adtice and comment period which is to precede issuance of a
ifiedle on the grounds that “for good cause” it has concluded
saibtice and comment would be “impracticable, unnecessary
woontrary to the public interest.” Despite this, the DHS askeg
awcomments about the interim final rule.
Technical Amendments. Another recently issued rule makg
technical amendments to internal citations in 8 CFR chapter

uch

g-information is voluntarily submitted to the agency. Critics fear

un-
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pact

red

final
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land Security. A final rule issued by the DHS provides that the 68 Fed. Reg. 9,824-46 (Feb. 28, 2003) (reorganizatia
department secretary now has the authority formerly vested iregulations); 68 Fed. Reg. 10,922—-24 (Mar. 6, 2003) (authorit
the INS commissioner, and that the secretary may delegate that DHS secretary); 68 Fed. Reg. 4,056—69 (Jan. 27, 2003) (HOIA
authority to any DHS official, officer or employee, or to any other and Privacy Act procedures); 68 Fed. Reg. 10,349+61
employee of the U.S., to the extent allowed by law. This delega- (Mar. 5,2003) (technical amendments)).
tion can be by any means he chooses and need not be published
in the Federal Register. Under the new rule, any U.S. employeeROLICY TO DETAIN ASYLUM-SEEKERS AND APPREHEND IRAQIS
whom such authority is delegated may issue notices to appeANNOUNCED — The U.S. Dept. of Homeland Security (DHS) g
The rule also grants the DHS secretary new power to designateunced on Mar. 18, 2003, that it would begin detaining asyl
as an immigration officer any employee or officer of the DHS or ofeekers from 33 countries with links to the Al Qaeda network
the U.S., or any senior or supervisory officer of such employeehat detained persons would remain in government custod
These provisions represent a significant expansion of white duration of their asylum processing. According to the L
can exercise delegated authority compared to what the previoysrs Committee for Human Rights, the new detention polic
regulations provided for. Under the new rule, federal employedseing implemented against all asylum-seekers who attem
who have no training, experience, or expertise in immigration Jawnter the United States at borders and ports of entry and i
may now be given authority to enforce it, and the DHS secretabeing applied to individuals who file for asylum affirmativel
may grant such authority without having to issue new regulaFwo days after the announcement of its new asylum-seeke
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tions or even providing notification via the Federal Regis
Furthermore, the DHS has chosen to issue this rule as a fina
justifying this maneuver by claiming that, since this set of reg
tions is related to agency organization and management, the

ertention policy, the DHS also announced that teams of ag
ofrem the Bureau of Immigration and Customs Enforcement (Bl
ulleand the Federal Bureau of Investigation (FBI) would begin s¢
by idg out and detaining Iraqi nationals who are unlawfully pres

ents
CE)
pek-
ent

not constitute a “rule.” Comments on the final rule may nonethen the U.S. Both policies are part of the DHS’s new “Operation

less be submitted.

Prior to the INS reorganization, the attorney general had
ready quietly assumed the authority to delegate immigration
forcement authority outside the INS. In an only recently @
closed Dec.18, 2002, directive, he authorized the FBI to exer
the functions of immigration officers for the purpose of inves
gating, locating, and apprehending aliens who are in the U.
violation of the Immigration and Nationality Act or of any law

Liberty Shield,” whose stated aim is to increase security and
alkent terrorism as the U.S. prosecutes its war against Irag.
en- Asylum Detention Policy. The new detention policy is an exte
ission of expedited removal (Immigration and Nationality Act s
ci€85(b)), which is enforceable against any non-U.S. citizen
ti-attempts to enter the U.S. without the appropriate documen

5. oy using false documents. Such individuals are summarily
or turned to their countries of origin unless they express a fe

pre-

"l-
ec.
who
ts or

regulation regarding visas, alien admissions, and immigrant déeing persecuted upon being returned there. Individuals
nonimmigrant maintenance of status, as well for enforcing theseticulate such a fear are screened by asylum officers to deter-
statutes or regulations, including special registration. The attamine whether their fear meets a standard known as the “crefible
ney general’s order did not appear in the Federal Register|afear” standard. Those who are determined to meet this standard
came to light only after an anti-immigrant Web site disclosed thatre then eligible to apply for asylum before an immigration judge.
it had been issued. The expedited removal provision requires that asylum-seek-
Freedom of Information Act and Privacy Act Procedures. The DHS | ers be detained until they complete the initial credible fear screen-
also has issued an interim final rule that provides for disclosuiag. Once screened, they may be released from custody if|their
of agency records and information under the Freedom of Inforeentity is confirmed, if they have ties to the community, and if
mation Act and the Privacy Act. While this rule provides forthey pose no risk to the public. The new policy requires that all
disclosure comparable to what other federal administrative agenewly arriving asylum-seekers from the 33 countries on the DHS's
cies are required to provide, it does not resolve a fundameniat be detained until they complete the asylum application
underlying problem in the Homeland Security Act itself. Thatcess, which in many cases takes years. Moreover, the new policy
legislation provides that unclassified information pertaining! taloes not distinguish between individuals who may pose a secu-
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rity risk and those who do not.

According to the Lawyers’ Committee for Human Rights, t
DHS has confirmed that among the countries on the list of 33
the following: Afghanistan, Algeria, Bahrain, Banglades
Djibouti, Egypt, Eritrea, Iran, Iraq, Kazakhstan, Kuwait, Lebang
Libya, Malaysia, Morocco, Oman, Pakistan, Palestine (i.e., G
and the st Bank), Qatar, Somalia, Sudan, Syria, Thailand, Tt
sia, Uzbekistan, and Yemen.

The stated rationale for the new policy is increased secu
According to DHS Secretary Tom Ridge, “We just want to ma
sure that those who are seeking asylum, number one, are
they say they are and, two, are legitimately seeking refuge in
country because of political repression at home, not beca
they choose to cause us harm or bring destruction to our sho

For anyone who might think that detaining asylum-seek
indefinitely based on their national origin is not good policy,

certified the decision of the Board of Immigration Appeals
heMatter of R-A-Int. Dec. 3403 (BIA), which denied asylum to
areoman who fled Guatemala after her husband had brutalize
h,for 10 years and she was unable to obtain help or protection
pnGuatemalan police or courts. Ashcroft, who told the Senate J
azaary Committee of his decision on Mar. 4, 2003, said he plan
Inissue a new decision in the case. He also told the committeg
the Depts. of Justice and Homeland Security are working toge
rityo revise asylum regulations that originally were issued to
kelress the kinds of issues raised\tgtter of R-A-
whoRodi Alvarado’s asylum application took a bumper car—I
otide through the legal system before reaching its final disp
wusien. She had fled Guatemala in fear of her life, leaving behind
reswo children, after local police and courts there refused to in
ergene on her behalf against her abusive husband because
heviewed her situation as a “domestic matter.” Here in the U.S.,

Lawyers Committee for Human Rights has provided a convenjieapplied for asylum and the immigration judge granted it to |
way to register an objection to the policy via e-mail by going tar'he Immigration and Naturalization Service then appealed.
the following URL: http://capwiz.com/Ichr/issues/alerf/ though it found her to be credible, the Board of Immigration A
?alertid=1710526&type=An.

Iraqi Apprehensions. The new apprehension policy is similar fo closing days of the Clinton administration, Attorney General Jé
the government roundup of Arab and Muslim noncitizens folReno overturned the BIA's reversal of the 1J's decision. N
lowing the attacks of Sept. 11, 2001. Then, the government dinally, the present attorney general has reinstated the dec
tained hundreds of persons from countries with links to Al Qaed#hat the former attorney general overturned. He has don
many of whom were not in lawful immigration status. Many wereunder the authority of 8 CFR sec. 3.1(h), which provides that

detained for extended periods and then sent back to their

tries of origin. Now the government is seeking out and detaininBlA to refer to him.
Iragis whom it believes may sympathize with Iragi president The proposed regulations that are now being revised by
Saddam Hussein. The DHS said it is detaining Iragi national3epts. of Justice and Homeland Security were issued in late

who have been identified using a range of intelligence criteri
possibly posing a threat to the safety and security of the Am
can people. According to thashington Posthe DHS is un-
willing to release further details about the criteria it is using
determine which Iragis to detain because the operation is o
ing.

Participating in the operation are FBI agents, who are as
ing officers of the BICE. Under a little publicized order signed
Attorney General John Ashcroft on Dec. 18, 2002, FBI age
may investigate, determine the location of, and apprehend 1
U.S. citizens who are in the U.S. unlawfully or who have viola
any other law or regulation relating to visas, admissions of n

citizens, or the maintenance of immigrant or nonimmigrant statuson but difficult to interpret issues in asylum.” He added t

The order also allows FBI agents to enforce the special regi
tion rules of 8 CFR sec. 246.1(f). (For more on the special regi

tion program, see “DOJ Proposes Rules to Monitor Cerfainn Capitol Hill. On Feb. 27, 2003, 49 members of the Hous

Nonimmigrants,” MMIGRANTS' RIGHTS UPDATE, July 29, 2002,
p. 2). The attorney general’s order was not published in
Federal Register and was not publicly disclosed at the time it
issued.

The BICE is the new department that serves as the prin
investigative arm of the DHS. Its mission includes investigat
a broad array of activities related to terrorism and other perce
threats to U.S. security, such as terrorists’ financing, money |
dering, illegal arms dealing, immigration fraud, and migrant sm

gling.

ASHCROFT REVERSES RENO IN MATTER OF R-A-; GENDER-BASED

WA must refer to the attorney general any case he directg

n 000 to address the issue of when and how gender-based a
ertan be bases for granting asylum. These regulations hayv
forded protection to women who flee a broad range of ser
tdhuman rights violations, including trafficking for prostitution, ga
ng@pe, honor killing, and domestic violenceddNS Issues Pro-
posed and Final Asylum RegulationsSMMIGRANTS’ RIGHTS
SidUPDATE, Feb. 28, 2001, p.1).
by With regard to the revision of the proposed regulations, J
ntéce Dept. spokesperson Jorge Martinez toldviieemi Herald:
ofiFhe final rule will not be limited to addressing gender perse
edion claims. What the regulation would do is provide a unifo
orset of standards for adjudication of a broad range of fairly ¢

stréne review is still in its early stages.
stra- These developments have not gone unnoticed by lawma

Representatives sent a letter to the attorney general expre
théheir support for women asylum-seekers, and now a second
was being circulated through the House to gather even more si
tures. A similar letter is circulating in the Senate. The contac
natlge latest House letter is Jennifer Stewart of Rep. Gregory Me
ngffice (D-NY). The contact for the Senate letter is Jan
vathguyutan of Sen. Ted Kennedy's office (D-MA).

un-

LGNS FEES RAISED BACK TO PRIOR LEVELS — The Immigration and
Naturalization Service has issued an interim rule returning its
for applications and benefits to pre—Jan. 24, 2003, levels.
fees were lowered on that date as a result of a provision o

ASYLUM RULES IN JEOPARDY —Attorney General John Ashcroft ha

s Homeland Security Act that eliminated section 286(m) of the

in

a

1 her
from
udi-
sto

> tha
ther
ad-

ke
0Si-
her
ter-
the
she
ner.
Al-
\p-

peals reversed the 1J’s decision. Then in Jan. 2001, during the

inet
DW,

sion
e SO
the
the

the
Dec.
buse
e af-
ous

9

us-

cu-
'm
DMm-
nat

kers
e of
SSin
etter
gna-
for
ek’s
ce

fees
The
f the
m-




APRIL 8, 2003

4

IMMIGRANTS’ RIGHTS UPDATE

migration and Nationality Act, which authorized the agency
include surcharges in its fees to recover the cost of services
the INS provides without fee, such as asylum and refugee
cessingge€'INS Reduces Fees for Immigration Services* |
MIGRANTS RIGHTS UPDATE, Feb. 21, 2003, p. 9). Subsequent
Congress repealed this provision of the Homeland Security

change was made immediately effective, as of the Feb. 27, 2
date of publication of the interim rule in the Federal Register.
68 Fed. Reg. 8,989-92 (Feb. 27, 200

2003 FEDERAL POVERTY GUIDELINES ISSUED — The U.S. Dept. of

Adhccording to the INS, the agency sent a subsequent he
in the Homeland Security Act Amendments of 2003. Accordnotice, but neither Salta nor her counsel appeared for the cg
ingly, the INS has now returned all fees to their prior levels. Thaed hearing. At that hearing, the 1J ordered her removed

3).must be ordered removed in abseniiae respondent may mov|

tavho had voluntarily requested that the Immigration and Natu
thzdtion Service place her in removal proceedings so that she
prapply for cancellation of removal. Salta appeared at her in

ral-
could
itial

hearing before the immigration judge but was told the heafing

y,would be continued because the court did not yet have her

file.
aring
ntin-

003,INA sec. 240 provides that a respondent who receives prpper

written notice of a removal hearing but fails to attend the hea|

to reopen the case and have such an order rescinded if his
absence from the hearing was due to “exceptional circumstar

ring
e
or her
ces”

Health and Human Services has issued updated federal povefdgfined as serious illness or the death of a family member), if the

income guidelines that took effect Feb. 7, 2003. The guideli

tested benefits, are updated yearly to reflect changes in the

nesgspondent can show that he or she did not receive notice ¢
which serve as a basis for determining eligibility for many meangiearing, or if the respondent can show that he or she w
Camstody and, through no fault of his or her own, could not at

f the

sumer Price Index. Under the affidavit of support requirementke hearing. Salta claimed that she had not received notice ¢f the

created by the lllegal Immigration Reform and Immigrant Resporfearing.

sibility Act of 1996, sponsors seeking to immigrate family mem-
bers must establish that they have an income of at least 125

In moving to reopen her case, Salta did not file any documen-

peation supporting her claim that she had not received notide of

cent of the federal poverty guidelines. The table below contairie continued hearing. Because Salta did not present evidence

the new guidelines.

2003 Federal Poverty Guidelines

demonstrating that the INS notice had been improperly deliv-
ered, the 1J denied her motion, and the BIA affirmed the denijal.

In affirming the denial of Salta’s motion, the BIA reliedlan
re: Grijalva, 21 1. & N. Dec. 27 (BIA 1995), a cas

FAMILY 48 CONTIGUOUS that applied former INA sec. 242(B), a statute gov-
UNIT SIZE STATES &D.C. ALASKA HAWAII erning deportation proceedings under pre-lIRIRA
law. InGrijalva, the BIA stated that a presump-
1 $ 8,980 $11,210 $10,330 tion exists that public officers, including postal
2 12,120 15,140 13,940 employees, properly discharge their duties. And
3 15,260 19,070 17,550 in cases in which a hearing notice is sent by certi-
4 18,400 23,000 21,160 fied mail via the U.S. Postal Service and proof ex-
3) 21,540 26,930 24,770 ists that delivery was attempted and the addressee
6 24,680 30,860 28,380 was left notification of the attempted delivery of
7 27,820 34,790 31,990 the certified mail, there is a strong presumptior of
8 30,960 38,720 35,600 effective service. Such a presumption can be over-
For each additional family member, add: come with proof of non- or improper delivery.
3.140 3.930 3,610 However, to support such a defense, the individual

must present substantial, probative evidence friom
the Postal Service, third party affidavits, or other

68 Fed. Reg. 6,456-33 (Feb. 7, 2002).

Litigation
9TH CIRCUIT REMANDS MOTION TO REOPEN IN ABSENTIA HEARING
UNDER IIRIRA — The Ninth Circuit Court of Appeals has revers
and remanded a case in which a woman was ordered remoy
an in absentia removal hearing. In reversing the Board of In

gration Appeals, the court concluded that under section 24
the Immigration and Nationality Act, individuals claiming th

they did not receive a hearing notice have a lighter evidentiaigelivery as sending it by certified mail would. Moreover,

burden when seeking to reopen an in absentia hearing tharn
the case in deportation proceedings prior to the enactment g
lllegal Immigration Reform and Immigrant Responsibility Act
1996 (IIRIRA).

similar evidence showing that delivery was i
proper.

Noting that no court had yet considered the evidentiar
qguirements for establishing, in the context of removal proc
ings, that a respondent did not receive the required hearin
tice, the Ninth Circuit pointed out that under the pre-IIRIRA s
edute notices had to be delivered by certified mail. The cur
edstatute requires only that the individual receive written not
miccording to the court, while it is still proper to presume t
0 pbstal officers discharge their duties properly, sending notic
at regular mail does not raise the same strong presumption of p

veaairt indicated that the requirements ur@sjalva make sense

f thely if certified mail is employed, because only then does d(

0f mentary evidence exist to show whether or not notice was &
ally delivered.

The case before the Ninth Circuit was that of Regina S&

\lta, The court was also persuaded by the fact that, since

re-
ed-
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herself initiated the proceeding, she had every reason to appefinite detention of noncitizens who have been found deport-
for her hearing. The court therefore held that the 1J and the BlAble and ordered removed), to excludable noncitizens. The court
had abused their discretion by applying@rgalva evidentiary | concluded that INA sec. 241 does not authorize detention of
requirements to Salta’s motion to reopen. Accordingly, the copurtoncitizens under a final order of exclusion once removal is no
remanded the case to the BIA with instructions to remand tq tHenger reasonably foreseeable, and that after a six-month périod
1J to allow both Salta and the INS to supplement the case recanfl detention there is a presumption that removal is not reason-
and to conduct an evidentiary hearing to determine whether $akibly foreseeable.
should be permitted to reopen her application for cancellation of The Sixth Circuit’s decision was made in two appeals, heard
removal. Saltav. INS314 F.3d 1076 (9th Cir. 2002). together, of district court decisions denying the petitioners’ ha-
beas corpus petitions. Both petitioners, a Mr. Rosales and a Mr.
9TH CIRCUIT FINDS FILING OF PETITION FOR REVIEW DOES NOT | Carballo, are Cubans who were paroled into the U.S. as part of the
SUSPEND DEADLINE FORVOLUNTARY DEPARTURE GRANTED BY BIA — | Mariel boatlift in 1980. During the 1980s, both petitioners were
A three-judge panel of the U.S. Court of Appeals for the Nintltonvicted of multiple criminal offenses and as a result had their
Circuit has ruled that when the Board of Immigration Appeglparole status terminated, and each ultimately received a final or-
issues a final order including a grant of voluntary departure,|theer of exclusion. The Immigration and Naturalization Service was
time for departure is not suspended by the filing of a petition|fonot able to deport them to Cuba, and both petitioners spent nu-
review. The panel concluded that the court’s prior decisiof imerous years in INS detention.
Castillo-Aragon v. INS852 F.2d 1088 (9th Cir. 1988) (en ban¢), Rosales filed a habeas petition in 1998, after he had been de-
has been undermined by changes in the law enacted as pprhadd release pursuant to the Cuban Review Plan. The district
the lllegal Immigration Reform and Immigrant Responsibility Actcourt denied the petition, concluding that INA sec. 241 autho-
of 1996 (IIRIRA). InCastillo-Aragon the court found that when rized the INS to detain Rosales indefinitely and that the statute
a petition for review is timely filed before the BIA's grant of voll- did not violate his constitutional rights. Rosales appealed this
untary departure has expired, the BIAs order, including the gramtecision to the Sixth Circuit, and a panel of the appellate cpurt
of voluntary departure, is stayed and does not take effect unlesversed the district court in a Jan. 2001 ruling. After the Supreme
and until the order is upheld on appeal. Courtissued its decisionZadvydasthe government petitione
The serious consequences of failing to depart before the expre Court for certiorari in Rosales’s case. In May 2001, Rosgles
ration of voluntary departure include the entry of an ordel ofvas released on parole, subject to conditions of supervision.
removal and bars to future discretionary relief, including adjustbec. 2001, the Supreme Court vacated the Sixth Circuit decision
ment of status. and remanded Rosales’s case for consideration in light of
The panel found that several changes in the law subsequetdadvydas.
to the ruling inCastillo-Aragonserve to undermine that dec Carballo filed a habeas petition in federal district court in Texas
sion. Among other things, the decisiordastillo-Aragonwas | in 1990. The district court denied the petition, finding Caballp’s
based on the fact that the court would lose jurisdiction over|thgetention was authorized by former INA sec. 237(a) and that the
petition for review if the petitioner departed the United Statesstatute was constitutional. In 1998, Carballo filed a succesgsive
after the IIRIRA, that is no longer the cas€astillo-Arragon | habeas petition in federal district court in Tennessee. The district
was also based on the fact that under pre-l1IRIRA law the filing ofourt denied the petition, finding that the petition raised the same
a petition for review automatically stayed the BIA's order pend<laims as Carballo’s first petition and that under the doctring of
ing resolution of the appeal. That also was changed by the lIIRIRAthe law of the case,” the court was barred from considering|the

ture would be suspended under its ruling if a stay is grantedase. Subsequently, the court scheduled Rosales’s case|to b
Judge Martha Berzon wrote a separate concurrence to emphadisard at the same time.
her conviction that if the court grants a stay of the removal orger, In the en banc ruling, the court first affirmed its jurisdiction
it has equitable jurisdiction to stay the availability of voluntaryover the habeas petitions, noting that the Supreme CdaNi$in
departure. Zazueta-Carrillo v. AshcrofiNo. 02-70259 | St. Cyr533 U.S. 289 (2001), held that habeas jurisdiction undef 28
(9th Cir. Mar. 13, 2003).| U.S.C. sec. 2241 was not repealed by the IIRIRA. The en banc
court also rejected the government’s argument that Rosales’s
6TH CIRCUIT FINDS INDEFINITE DETENTION OF INADMISSIBLE NONCITI- appeal is moot because he was released from detention while the
ZENS UNLAWFUL — The U.S. Court of Appeals for the Sixth Circyit case was pending. The court found that the case is not
has ruled that the Immigration and Nationality Act does not pusecause Rosales remains subject to restrictive conditions| and
thorize the indefinite detention of non-U.S. citizens who havbecause the government could revoke his parole and redgtair
been found inadmissible and ordered removed from the U.S. | Thém at any time and “for almost any reason.”
en banc decision applies the Supreme Court’s rulidgdrydas The court also rejected the contention that the denial] of
v. Davis,533 U.S. 678 (2001) (finding that sec. 241 of the INA,Carballo’s first habeas petition bars the court from consideting
enacted as part of the lllegal Immigration Reform and ImmigrErhlis successive petition. The court found that, although the sec-
Responsibility Act of 1996 (IIRIRA) does not authorize the in-ond petition did raise the same claims as the first one, an inter-
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vening change in the law warranted consideration of the merits bf.S. citizen daughter. The IJ also found that granting susper

the petition.

was an appropriate exercise of discretion, describing Ram

On the merits, the court first determined that the statute appWlejandre as “a role model” who “would be relegated to the gri

cable to the petitioners’ detention is the provision enacted asg poverty of . . . Mexico without . . . any hope for anything

part of the IIRIRA (INA sec. 241) rather than the statute thathe future” were he to be deported. The INS appealed this
authorized their detention under pre-IIRIRA law (former INA secsion to the BIA. Over the course of the eight years that the
237(a)). Inrejecting the government’s contention that pre-lIIRIRAvas on appeal to the BIA, Ramirez-Alejandre on several o

law should apply, the court noted that the petitioners are |naions filed supplemental submissions of evidence to show &

challenging the legality of their original detention but rather theional hardship that would result from his deportation.

government’s authority to continue to detain them now.

he In 2000, the BIA issued a decision on the appeal. It uphelg

court concluded that INA sec. 241(a)(6) governs the petitioners)’s rulings that Ramirez-Alejandre satisfied the good moral ¢

continued detention.

acter and seven years’ continuous physical presence reg

Examining the plain language of this provision, the court foundnhents for suspension. However, the BIA found that he faile

no basis to distinguish the Supreme Court’s interpretation of
statute irradvydagrom the cases of the petitioners. The stat
“does not draw any distinction between the categories of ren
able aliens; nor would there be any statutory reason to inte
‘detained beyond the removal period’ differently for aliens w
are removable on grounds of inadmissibility and aliens who
removable on grounds of deportability,” the court held (quot
INA sec. 241(a)(6)). The court also concluded that to inter
the statute to authorize the indefinite detention of exclude
noncitizens would raise serious constitutional concerns.
For these reasons, the court adopted the same interpre
of sec. 241(a)(6) as the Supreme Court usZddvydas.Under
this interpretation, six months is considered a presumptively

thestablish that deportation would result in extreme hardship.

atéen filed a petition for review of this decision.

ng
preétime of the BIA's ruling in this case, the BIA had authority

sonable period for the detention of a noncitizen with a final orderon.

of exclusion. After this period, once the noncitizen presents “g
reason to believe that there is no significant likelihood of remg
in the reasonably foreseeable future, the government mus
spond with evidence sufficient to rebut that showing” (quot
Zadvydas533 U.S. at 701). The court concluded that, althod

ood The court also found that the BIA's procedural practice
vakspondents with no clear guidance as to whether or how

ngequired the filing of a motion to reopen and in others it con

uteuling, the BIA stated that it did not consider the additional e
nodence submitted by the respondent while the case was on appeal
rpie¢cause “this Board as an appellate body does not conside
halence submitted for the first time on appeal.” Ramirez-Alejar

blemake factual determinations independent of those made by
Moreover, under its precedent, the BIAwas to determine whe
atesuspension applicant’s deportation would result in extreme
ship based on the circumstances existing at the time of the E
reauling rather than being limited to the time of the initial applic

glered evidence submitted without such a motion. During the €

the government presented evidence of continuing negotiatiogsars that the appeal was pending, the Executive Office for In
between the U.S. and Cuba over the return of Cuban nationalsgiation Review imposed time and numerical restrictions on
failed to show a significant likelihood that the petitioners wouldions to reopen. Notably, in this case the BIA's refusal to ¢
be removed in the reasonably foreseeable future. sider the new evidence offered by Ramirez-Alejandre was
Rosales-Garcia WHolland,No. 99-5698 (6th Cir. Mar. 5, 2003). based on the form of his submission but rather on the “unt
assertion that the BIA does not consider evidence submitte
9TH CIRCUIT RULES BIA VIOLATED DUE PROCESS BY REFUSING TO | the first time on appeal.
CONSIDER NEW EVIDENCE ON APPEAL — The U.S. Court of Appeal The court also found that the offered evidence was rele
for the Ninth Circuit has issued an en banc decision finding thaind significant to the determination of extreme hardship and
the Board of Immigration Appeals violated the due process rights “unquestionably had the potential for likely altering the o
of a respondent by refusing to consider new evidence bgfoomme under the BIA's own precedent” and Ninth Circuit case
denying his application for suspension of deportation. The deatoncerning suspension of deportation. The court concluded
sion turns in part on the fact that at the time the BIA issued ithe BIA's failure to consider the evidence violated due proc
decision it had, and exercised, fact-finding authority indepenfhe court remanded the case to the BIA to determine wheth
dent from that of immigration judges. The decision also reflectsonsider the evidence that was offered, without applying
the particular circumstances of the case. “categorical exclusion” that “this Board as an appellate b
The respondent in this case, a Mr. Ramirez-Alejandre, |s does not consider evidence submitted for the first time on
Mexican national who entered the United States approximatepeal.” Ramirez-Alejandre v. Ashcroft, F.3d __,
23 years ago. He had substantial equities, including a U.S. citizen No. 00-70724 (9th Cir. Feb. 13, 2003
daughter and five lawful permanent resident brothers. In 1990, he
was placed in deportation proceedings, and at his deportati@0IR ISSUES NOTICE ABOUT SETTLEMENT OF CLASS ACTION FOR
hearing in 1992 he applied for suspension of deportation. TheSUSPENSION OF DEPORTATION APPLICANTS — The Executive Office
granted the application, finding that Ramirez-Alejandre had|edor Immigration Review has published a notice in the Fed
tablished that he was of good moral character and had seveegister, pursuant to the settlementBarahona-Gomez v,
years of continuous physical presence in the U.S., and that d&shcroft that starts an 18-month period during which class mg¢
portation would result in extreme hardship to both him andlhibers may file motions to reopen their deportation cases, if
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need to do so. Therefore, the deadline for filing such motions ianhattan stores of Duane Reade, a company that operg
now Sept. 20, 2004. The EOIR is the federal agency that includesge supermarket and drug store chain in the New York me
the immigration courts and the Board of Immigration Appeals. politan area. The judge also determined that because D

Barahona-Gomeis a class action lawsuit that challenged theReade and the corporations and individuals that supplied

actions of EOIR officials who in Feb. 1997 issued directives

halted immigration judges and the Board of Immigration Appe
from granting suspension of deportation in new cases, base
their interpretation of the 4,000-person cap on suspensior
justment grants imposed by the lllegal Immigration Reform &
Immigrant Responsibility Act of 1996 (IIRIRA). (For a detaile
explanation of thBarahonasettlement, se®Barahona-Gomez:

Court Approves Settlement in Class Action for Suspension

plicants,” MMIGRANTS’ RIGHTS UPDATE, Dec. 23, 2002, p. 8.)
Under the settlement, class members in the Ninth Circuit
ultimately were or could be denied suspension under the “s
time rule,” but who could have had their suspension applicat
granted before the rule’s Apr. 1, 1997, effective date, will be g
to have their cases decided without regard to the stop-time

The notice includes a general description of class mem
eligible for relief under the settlement. It states that individu
may be eligible for relief if they:

1. applied for suspension of deportation;

2. had their hearings take place within the jurisdiction of
Ninth Circuit;

3. had their cases scheduled for an individual hearing on
merits before an immigration judge between Feb. 13, 1997,
Apr. 1, 1997; or had their cases pending at the BIA between
13,1997, andApr. 1, 1997, and the Notice of Appeal had been
with the BIA on or before Oct. 1, 1996;

4. had the “stop-time rule” (of IRIRA § 309(c)(5)) as the ba
for the 1J or the BIA denying or not adjudicating the applicati
for suspension of deportation; and

5. for cases before an 1J, the 13 must have (a) reserved a
sion or continued the hearing until after Apr. 1, 1997; (b) issué
decision denying or not adjudicating the application for susp
sion of deportation; (c) not yet issued a decision; or (d) grar
suspension of deportation and the Immigration and Natural
tion Service appealed the decision based upon IIRIRA 3
309(c)(5).

The notice cautions that not all individuals who meet the ab
general description will qualify for relief. With the notice, th
EOIR published an advisory statement that explains the fag
situations which determine if an individual will qualify for relie
under the settlement. More information regarding the settle
as well as the full settlement agreement is also available or
NILC Website, www.nilc.org. The full agreement is also availal
on the EOIR Web site: www.usdoj.gov/eoir.

68 Fed. Reg. 13,727-29 (Mar. 20, 2003

Employment Issues

IMMIGRANT DELIVERY WORKERS FOUND TO BE EMPLOYEES, COVERED

BY FEDERAL MINIMUM WAGE AND OVERTIME LAW — A federal court in
New York has ruled that more than 200 African immigrant delive
workers who were paid less than $3 per hour were “employe
not independent contractors, and are therefore entitled to

ovmaking inter-store deliveries. The court determined that the

tes

tro-

uane
the

havorkers are “joint employers,” they are jointly liable for viol
alsons of the Fair Labor Standards Act and New York labor law.
d onlnstead of hiring workers directly, Duane Reade paid two gor-
/agerations and their principals (who are also defendants in| the

an@ction) to hire the delivery workers at the rate of $250 to $300 per

d week per worker. Those entities then paid the workers whom
they assigned to the Duane Reade stores a flat rate of $20 tp $3!
Apper day, despite requiring them to work 8 to 11 hours per day, 6
days a week. The store and the outsourcing company character
vhized the workers as “independent contractors” in order to eyade
tofhe minimum wage and overtime protections mandated by federal
orend New York law.
\ble The court applied an “economic reality test” in determinipg
ruldnat the workers were employees of the store and the outsoufcing
becompany, not independent contractors. The court focused on
althe fact that the outsourcing entities hired, fired, transferred,|and
paid the delivery workers; that the workers were not required to
make an up-front investment in their equipment and uniforms in
herder to be hired or assigned to a store; that the workers nefedec
no special skills to find their way from the stores to the custom-
thers’ homes, where they completed the deliveries; and that the
arplaintiffs’ services constituted an integral part of the defendants’
Fefbusiness. The judge concluded that “itis clear . . . that the deliv-
filedy workers depend upon the [outsourcing entities] for the |op-
portunity to sell their labor and are not in any real sense in Qusi-
sisness for themselves.”
on In concluding that Duane Reade was a “joint employer,”
court focused on the workers’ performance of “an integral

erpanies and other drug stores by offering drug deliveries t
tezlistomers.” The court also found that the delivery wor
izavorked from the premises of the stores and assisted other

at checkout counters, stocking shelves, providing security,

e tionship between the store and the outsourcing entities was
tuektensive and regular as to approach exclusive agency.”
f  On Mar. 11, 2003, the court denied the defendants’ motiorn
ergconsideration.
the Ansoumana et al. v. Gristede's Operating Corp. et
le 2003 U.S. Dist. LEXIS 985 (Jan. 28, 2008yonsideration
denied2003 U.S. Dist. LEXIS 3470 (Mar. 11, 2003).
).
SOCIAL SECURITY ADMINISTRATION BEGINS SENDING NO-MATCH
LETTERS FOR 2003 — Starting the last week of Feb. 2003, the
Social Security Administration began sending “no-match” Iet-
ters to workers’ home addresses, as it has in previous years; an
it began sending no-match letters to employers in mid-Mafch.
eryThe SSA sends no-match letters to a worker and his or herem-
egloyer to notify them when the worker has not received credit for
tle@rnings in the previous tax year as reported by the employér on

federal minimum wage and overtime pay. The men worked for

thihe W-2 form. When a W-2 contains a name or Social Security
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number that does not match the SSAs records, the earnings

held from the worker’s pay for social security go into the SS
Earnings Suspense File and the worker does not get cred
them. This withholding of credit can affect the worker’s futy
retirement or disability benefits.

The SSA sent no-match letters to over 950,000 emplo
throughout 2002, and this created many problems for immig
workers, their families, communities, and employers. In Dec. 2
the SSA decided to change its policy regarding the no-m
letter program for 2003. After realizing that a lot of the new inf
mation provided by employers in response to the 2002 no-m
letters still contained discrepancies, or that many workers’
counts had already been corrected through some other mg¢
(e.g., workers dealt directly with the SSA to correct their accq
information), the agency has decided to roll back the numbg
no-match letters it sends out in 2003. This year, it will send
match letters only to employers that have at least 10 emplo
whose information does not match the SSAs or who file W-2
which mismatched records account for at least one-half of
percent of the total amount of earnings reported for tax year 2
The SSA estimates that it will send out no-match letters to a
130,000 employers in 2003.

OFFICE OF SPECIAL COUNSEL ANNOUNCES REQUEST FOR PROPOSALS —
The Office of Special Counsel for Immigration Related Unfair B
ployment Practices (OSC) has published a notice in the Fe(
Register requesting that interested parties submit funding
posals for fiscal year 2003—-04. The OSC, an agency withir
Civil Rights Division of the U.S. Dept. of Justice, provides gra
to organizations that educate workers and employers about
rights and responsibilities under the antidiscrimination provisi
of the Immigration and Nationality Act, 8 U.S.C. sec. 1324b.

Thedue datdor grant proposal submissiongtpr. 21, 2003.
The request for proposals was published Mar. 5, 2003.

Application forms may be obtained by writing or calling t
U.S. Dept. of Justice, Civil Rights Division, Office of Special Cou
sel for Immigration Related Unfair Employment Practices, 9
Pennsylvania Avenue, N.W., Washington, DC 20530; tel. 2
616-5594 (TDD for the hearing impaired: 202-616-5525). Requ
forms are also available at OSC’s Web site: http://www.usdoj.g
crt/osc. For further information, contact the OSC’s Lilia Irizarry|
the telephone numbers listed above.

Immigrants & Welfare Update

WORKFORCE INVESTMENT ACT BILL INTRODUCED IN THE HOUSE;
PRESIDENT BUSH RELEASES WIA REAUTHORIZATION PROPOSAL — Leg-
islation to reauthorize the Workforce Investment Act (WIA) h
been introduced in the House of Representatives. Authore
Rep. Howard “Buck” McKeon (R-CA), chairman of the Hou
Subcommittee on 21st Century Competitiveness, the Workfq
Reinvestment and Adult Education Act of 2003 (HR 1261) v
introduced on Mar. 13, 2003, one week after President Georg
Bush released an outline of his WIA reauthorization propos
While both proposals include some measures that would

withe far enough in improving the program to better serve im
A'grants. Specifically, the proposals to create Personal Reem
t fment Accounts (PRAs) and grant waiver authority to states w
redrastically limit the few services that immigrants and limited E

glish-proficient (LEP) persons currently receive.
yers President Bush’s Proposal. The Dept. of Labor issued the ou

D02003. Itincluded the following proposals to increase immigra|
atatcess to services:
pr- « Providing better access to training servic&3ne-stop cen-
atodrs, which are the local agencies that provide WIA servi
adrave taken a “work first” approach that emphasizes job pl
sthoent over skills training. This approach has benefited indiv
urdls considered most employable, at the expense of those
er ofquire intensive skills training. As a result, most immigra
ndiave not been able to enroll in intensive and training servi
yeiesluding programs that provide English classes and occ
5 itional skill training. The Bush proposal would allow individug
orie receive services that are “most appropriate for their un
002eds.” The proposal specifically identifies programs that i
bogtate ESL and occupational training as allowable training ac
ties. The proposal also provides a separate funding streal
the one-stop infrastructure so money can be focused on “n
ing the needs of businesses and workers.”
m- « Reducing current barriers that have kept community-ba
Jerabanizations from participating in the WIA systeRroviders
preso wish to receive WIA funds for training must meet a se
tHederal performance measures to remain on the “eligible prov
ntdist.” The current performance measures have effectively excly
theammunity-based organizations from participating in the prog
bnbecause of the onerous requirements. The Bush proposal v
bring flexibility to the “eligible provider list” by allowing gover
nors to set their own performance measures based on the u
situation of each state.
he « Removing barriers to serving “most in needlhe current
Inperformance system creates a disincentive to serve person
5@re LEP because they generally need more intensive and I¢
02periods of training than individuals who speak English. Althot
rei offers no concrete recommendation, the Bush proposal re
joviizes the need to make changes to the current performanc
attem.

sions that could make it much more difficult for immigrants 3
LEP persons to be served by the program. These proposg
clude the following:

* Block granting adult, dislocated worker, and employm
services funding streams into one gra@urrent separate fund
ing streams recognize the different needs of job-seekers.
consolidation of the funding streams would potentially cre

ascompetition for scarce resources among the different groups
d [nore the unique needs of different job-seekers.

se e« Creating Personal Reemployment Accounts (PRAsjler
rabe PRA proposal, unemployed workers who are profiled as “lik
vato exhaust their benefits” would be eligible for PRAs of up
e88,000. The program would provide states with a total of §
al. billion over two years. Funds could be used for job search
inpenses like child care, transportation, and job training, and w|

prove immigrants’ access to WIA services, overall, they do

ndie available through the One-Stop Career Centers. While

rafine of the Bush administration’s recommendations on Mair.
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proposal appears to make available new money for training
other services, $3.6 billion is inadequate to meet the expe
demand for PRAs. According to a recent report from the E
nomic Policy Institute, if the 3.5 to 4 million workers who a
expected to exhaust their unemployment insurance benefits
year apply for the program, each worker would receive a maxin|
of $458. (For a copy of the full report, see http://www.epinet.a
Issuebriefs/ib188.html.) In addition, workers who receive a P
are barred from receiving one-stop center services for one
Currently, workers in some states can receive services valu
as much as $1400. (For more detail on the Bush administrat
PRA proposal, see http://www.doleta.gov/reemployme
Reemployment_index.cfm.)

» Granting new waiver authority to governorsCurrently,
governors are allowed to waive certain program rules unde
WIA. The Bush proposal would broaden this authority, allow
governors to waive provisions in the law that protect aga
discrimination, as well as wage and labor standards. It wg
also give states the option to apply for a block grant of all W
dollars, giving them complete discretion over how to adminig
the program.

Chairman Mckeon’s Proposal (HR 1261). Chairman McKeon'’s
bill, which is largely based on President Bush'’s proposal, inclu
the PRA proposal and the broadening of state waiver authg
Provisions in the McKeon bill that assist low-income immigra
include the following:

« Providing better access to training service$his provi-
sion is the same as the administration’s proposal.

* Ensuring that adjusted performance measures take
consideration low levels of English proficiencgtates are as-
sessed on their effectiveness in delivering WIA services thro
a performance accountability system that allows for adjusted
els of performance. Adjusted levels of performance are curre
negotiated between each governor and the U.S. Dept. of La
taking into account economic conditions and the characterig
of the population unique to each state. The McKeon bill defi
those characteristics to include, among other indicators, leve
English proficiency.

« Creating incentives to serve “special populationsJhder
current law, bonus grants are awarded only to states that ex
their performance measures. The McKeon bill would also aw
grants based on the state’s effectiveness in serving “special g
lations,” including the level of services provided.

¢ Including “assisting immigrants who are not proficient i
English” in the purpose of the Adult Basic Skills Education A
Current law does not include this provision.

* Including technical assistance to English language acq
sition programs in state leadership activitiekeadership ac-
tivities are funded through state grants to support education
literacy activities. Current law does not include English langu
acquisition programs as a leadership activity.

¢ Including “serving the LEP population” in the consider
ations that state agencies must make when distributing A
Basic Education (ABE)/ESL fund€urrent law requires state

akBE funding. However, in many states, community-based of
cteizations are unable to compete against community colleges
cdarger institutions for these funds. The McKeon bill takes a s

threent of an agency to serve individuals who are LEP when aw
numg grants and contracts.
rg/ Outlook. TheSubcommittee on 21st Century Competitivene
RAeld a meeting to mark up HR 1261 on Mar. 20, 2003. At f{
eaession, the bill passed on a party-line vote. The bill heads t
edfall committee on Mar. 26, 2003, and is expected to reach
ortfouse floor by early April. Democrats are expected to offe
ntsubstitute bill in full committee. In the Senate, members of
Health, Education, Labor and Pensions (HELP) Committee
develop their own proposals for WIA reauthorization. These
thigely to differ significantly from the House bill.
ng NILC has prepared an outline of immigrant priorities for Wi
nseauthorization, which can be viewed on NILC’s Web site
uldww.nilc.org/immsemplymnt/wrkfrc_dev/index.htm.
IA
ter
DISTRICT COURT ENJOINS COLORADO’S TERMINATION OF IMMIGRANTS'
MEDICAID ELIGIBILITY — A federal judge has issued a tempora
desstraining order blocking implementation of a Colorado law t
ritwould have terminated Medicaid eligibility for many of the stat
ntdawfully present immigrants. The new law, SB03-176, relies
distinctions among classes of lawfully present “qualified” imn
grants incorporated in the Personal Responsibility and W
Opportunity Reconciliation Act of 1996 (RFRORA). The
ntBRWORA required states to provide Medicaid to certain cate
ries of lawfully present immigrants and purportedly authoriz
ugstates to determine whether to provide Medicaid to other grg
lewf immigrants who were eligible under federal law. In SB03-1
ntthe Colorado legislature relied on this provision to terminate
bddedicaid eligibility of allimmigrants for whom the PRWORA dog
ticwt mandate coverage. The state Medicaid agency rushg
neisnplement the law within a month after its passage.
Is of NILC, the Welfare Law Center, the National Health Law P

ties Union, and the Colorado ACLU brought a class actior]
cdederal district court on behalf of the immigrants affected by
ardw or its implementation. The action challenged the state’s im
opnentation of the law as violating the Medicaid Act by failing
adequately determine whether persons whose benefits wer
n ing terminated were still eligible and by failing to provide a
ctequate notice and a right to a hearing. It also challenged the
itself on the ground that the state’s action in distinguishing
uitween classes of lawfully present immigrants violates the Ec
Protection clause of the U.S. Constitution. This claim is sign
acdnt as a test of whether state decisions to impose restric
agthat are optional under PRWORA are subject to strict scrutir
On Apr. 1, 2003, the date the law was scheduled to go
- effect, Judge Robert E. Blackburn granted a temporary rest
dulig order blocking the state’s implementation of the law. Af
5 ther hearing on the matter is scheduled for Apr. 11.

to ensure “direct and equitable access” in the distribution

of  Soskin v.ReinertsoNp. 03-RB-0529 (D.Colo. Apr. 1, 2003)

gram, the Immigrants’ Rights Project of the American Civil Liber-
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The National Inmigration Law Center...

. . . is a national public interest law firm whose mission is to protect and promote the rights of low-income
immigrants. NILC staff specialize in the immigration, public benefits, and employment rights of immigrants. We
serve an unusually diverse consitutency of legal aid programs, pro bono attorneys, immigrants’ rights coalitions,
community groups, and other nonprofit agencies throughout the United States.

NILC’s work is made possible by. ..
. . . income from foundation grants, publication sales, and tax-deductible contributions from individuals and
groups. To make a contribution, please check one of the boxes provided, fill in the information requested at the
bottom of this notice, and mail your check and this return form to NILC’s Los Angeles office.

Enclosed is my contribution of . . . $25 $50 $100 $

To order IMMIGRANTS’ RIGHTS UPDATE or other NILC publications...

| wish to subscribe to IMMIGRANTS’ RIGHTS UPDATE (subscription $50/year - 8 issues)

| wish to order the GUIDE TO IMMIGRANT ELIGIBILITY FOR FEDERAL PROGRAMS (nonprofit agencies: $45; others: $75)
(California residents must add 8.25% sales tax to purchase total)

Send me a NILC publications order form (also available at www.nilc.org/pubs/orderfrm.htm)

Total enclosed $
YOUR NAME ORGANIZATION
STREET ADDRESS CITY/STATE/ZIP
PHONE NUMBER FAX NUMBER

MAIL THIS FORM (PLEASE ENCLOSE PAYMENT) TO NILC’S LOS ANGELES OFFICE, C/0 NILC PUBLICATIONS

NATIONAL IMMIGRATION LAW CENTER
3435 Wilshire Boulevard, Suite 2850
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