Immigration Issues

DHS SUPPORTS ASYLUM FOR BATTERED WOMEN DENIED HELP FROM
THEIR HOME GOVERNMENTS — The Dept. of Homeland Security has
taken the position that asylum should be granted to a woman
who wasbrutally battered by her husband in Guatemalaand then
denied assistance by the government when she sought help to
fleehim. The DHStook thispositioninabrief submitted toAtty.
Gen. John Ashcroft in the case of Rodi Alvarado.

The department maintainsthat not all battered women should
be granted asylum but that asylum is appropriate where local
authoritiesrefuse to help and the victim'’s attempts to flee within
the country are unsuccessful. The brief also indicates that this
principle would best be established by final regulations—which
the DHS and U.S. Dept. of Justice are in the process of finaliz-
ing—rather than by issuance of aprecedent decisioninthiscase.

The Alvarado case has had a long and fluctuating history.
She suffered brutal beatings by her abusive husband and fled
Guatemalain fear for her life after local police and courts there
refused to intervene on her behalf because they viewed her situ-
aionasa“domestic matter.” Inthe United States, shewasgranted
asylum by animmigration judge. That decision wasreversed by
the Board of Immigration Appealsin an en banc precedent deci-
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sion, which was then vacated by Atty. Gen. Janet Reno in one of
her last actions before leaving office. Matter of R-A-,221. & N.
Dec. 906 (BIA 1999;A.G 2001).

Reno’s decision remanded the case for reconsideration after
regulations on gender-based asylum that were proposed by the
Clinton administration are finalized (see “INS Issues Proposed
and Final Asylum Regulations,” IMMIGRANTS' RIGHTS UPDATE,
Feb. 28, 2001, p. 1). However, after he was appointed attorney
general, Ashcroft took jurisdiction over the case by recertifying
the decision. At that time he announced plans both to issue a
new decision and to revise the regulations (see “Ashcroft Re-
verses Reno in Matter of R-A-; Gender-Based Asylum Rulesin
Jeopardy,” IMMIGRANTS' RIGHTS UPDATE, Apr. 8, 2003, p. 3).

U.S. ICE TO EXPAND TO DENVER AND ATLANTA DISTRICTS ITS PILOT
PROJECT TO DETAIN IMMIGRANTS AT IMMIGRATION COURT —U.S. Im-
migration and Customs Enforcement (I CE) has announced that it
will expand a detention pilot project that the agency first experi-
mented within Hartford, Connecticut. The expanded pilot project
will be conducted in the agency’s Denver and Atlanta districts.
Under the pil ot project, the agency will detainimmigrantswho are
denied relief in proceedings and receive removal orders at their
hearings, even if they reserve appeal.
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E-MAIL “INQUIRY BOX" AT NATIONAL VISA CENTER AVAILABLE TO
ATTORNEYS AND ACCREDITED REPS — The State Dept.’s National
Visa Center has created an e-mail “inquiry box” to which attor-
neys and accredited representatives can direct inquiries regard-
ing their clients' cases. The address is nvcattorney @state.gov.

Inquiries to this address should include the following:

1. Caseor receipt number asthe subject line of the e-mail

2. Thevisabeneficiary’s name and date of birth

3. The petitioner's name and date of birth

4. Contact information for the attorney/accredited
representative’ sagency or law firm

5. For employment-based (1-140) inquiries, the name of the
company or organization filing the visa petition

Thenew inquiry box has been available since Mar. 8, 2004.

Attorneys and accredited representatives may continue to
send written correspondence by regular mail to the following
address: National Visa Center, ATTN: WC (written correspon-
dence), 32 Rochester Ave., Portsmouth, NH 03801-2909. Or they
may contact the NV C via phone at 603-334-0700, Mon.—Fi.,
8AM-8:45PM EST.

2004 FEDERAL POVERTY GUIDELINES ISSUED — The U.S. Dept. of
Health and Human Services has issued updated federal poverty
income guidelinesthat took effect Feb. 13, 2004. Theguidelines,
which serveasabasisfor determining eligibility for many means-
tested benefits, are updated yearly to reflect changesin the Con-
sumer Price Index. Under the affidavit of support requirements
created by thelllegal Immigration Reform and Immigrant Respon-
sibility Act of 1996, sponsors seeking to immigrate family mem-
bers must establish that they have an income of at least 125 per-
cent of thefederal poverty income. Thetable below containsthe
new guidelines.

2004 Federal Poverty Guidelines

FAMILY 48 CONTIGUOUS
UNIT SIZE STATES &D.C. ALASKA HAWAII
1 $ 9,310 $11,630 $10,700
2 12,490 15,610 14,360
3 15,670 19,590 18,020
4 18,850 23,570 21,680
5 22,030 27,550 25,340
6 25,210 31,530 29,000
7 28,390 35,510 32,660
8 31,570 39,490 36,320
For each additional family member, add:
3,180 3,980 3,660

69 Fed. Reg. 7335—-38 (Feb. 13, 2004).

NEW CIS FEE WAIVER GUIDANCE AVAILABLE — U.S. Citizenship and
Immigration Servicesrecently issued new guidancetoitsoffices
around the country regarding CIS's policy for waiving feeswhen
applicants for an immigration benefit establish that they are un-
able to pay the established fees. Though this “field guidance’
does not cover every circumstance that might arise, it isauseful
resource for advocates who work with low-income immigrants

who may need to submit some type of application to CIS. The
field guidance document can be downloaded in PDF format from
the following URL: http://uscis.gov/graphics/publicaffairs/
newsrel s'/FeeWaiver03 29 04.pdf.

EIGHTEEN STATES INTRODUCE DRIVER'S LICENSE BILLS IN 2004; TWO
STATES REJECT RESTRICTIVE BILLS — So far during the 2004 state
legislative sessions, at least 38 bills have been introduced in 18
different statesthat addressimmigrants’ ability to obtainadriver’s
license. Asin previous years, the proposals regarding driver’'s
licensesare broadly diverse: somebillswould expand immigrants
eligibility for licenses, and otherswould restrict immigrants’ abil-
ity to obtain them. Also as in previous years, restrictive bills
outnumber those that would expand immigrants access to li-
censes. However, four of the restrictive bills have already been
rejected.

The more generous proposals include allowing students to
obtain adriver’slicense, regardless of their immigration status;
eliminating requirements that applicants be lawfully present in
theU.S. inorder to qualify for receiving alicense; allowing appli-
cantswho do not have a Social Security number (SSN) to submit
an affidavit to that effect; and expanding the list of documents
that can be used to prove identity. Ten states currently allow
immigrantsto obtain adriver’slicense regardless of their immi-
gration status, and 44 states either do not have an SSN require-
ment or have an exception to the requirement.

Generally, most of therestrictive billshave been introduced in
states that already have alawful presence requirement, and the
bills seek to place further [imits on immigrants’ ability to obtain
licenses. Examplesof restrictive billsinclude preventing a state
from accepting, asproof of identity, adriver’slicensefromajuris-
diction that doesn’t have a lawful presence requirement; requir-

ing that an immigrant’sdriver’slicense expire with hisor her
immigration status; including some type of notation on the
driver’slicenseindicating that the bearer isanonU.S. citizen;
and prohibiting the acceptance of foreign documents (includ-
ing passports) as proof of identity. Although proposals such
as these have been introduced in previous years, very few
have becomelaw. Infact, of the 66 restrictive billsintroduced
in 2003, only 7 becamelaw.

Two states, Utah and Maryland, have already rejected re-
gtrictive bills this year. Legislatorsin Utah had to deal with
two bills that would have overturned a 1999 law that allows
state residents, regardless of their immigration status, to ob-
tainalicense. InMaryland, legislatorsrejected two bills, both
of which would have imposed alawful presence prerequisite
for obtaining alicense.

Moredetail on driver’slicensebillsintroduced in 2004, as
well asalink to atoolkit created for advocates interested in
organizing driver’slicense campaignsin their states, isavail-
ableon NILC swebsite: www.nilc.org.

Litigation
UNUSED ASYLEE ADJUSTMENT NUMBERS FROM PRIOR YEARS STILL

AVAILABLE; ALL ASYLEES MUST RECEIVE CONTINUOUSLY VALID WORK
AUTHORIZATION DOCUMENT — In anationwide class action, afed-
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eral district court hasfound “that all refugee admission numbers
that have been made available for asylee adjustments[to perma-
nent residence] in prior years but [that] remain unused are pres-
ently available to be used for asylee adjustment” and that all
asylees must be provided awork authorization document imme-
diately upon being granted asylee status. The work authoriza-
tion document issued to asylees, the court said, must contain
their fingerprint and photograph—and, moreimportantly, it must
be “continuously valid for the duration of the [person’s] status
as an asylee.”

Thelawsuitin which the U.S. District Court for the District of
Minnesotaissued partial summary judgment on these two issues
was brought on behalf of all asylees in the United States who
have applied for lawful permanent resident status and whose
applicationsremain pending. The plaintiffsalleged that the Immi-
gration and Naturalization Service (which wasdissolved last year
and its functions transferred to a handful of agencies within the
new Dept. of Homeland Security, including U.S. Citizenship and
Immigration Services) had failed to issue approximately 22,000
asylee immigrant visas that should have been allocated to wait-
ing plaintiffs and class members. The plaintiffs also contended
that, in part because of INS mismanagement, at the time they
brought the lawsuit there was a backlog of more than 96,000 ap-
plications for adjustment by asylees.

Thelawsuit also challenged the INS'srequirement that asylee
adjustment applicants pay a fee (currently $120) to renew their
employment authorization documents every year. In addition,
the plaintiffs argued that the immigration services' practice of
automatically issuing an employment authorization document
(EAD) only to asylees granted asylum by asylum officers, while
requiring those granted asylum by immigration judges or thefed-
eral courtsto apply separately for an EAD, isillegal.

The court was particularly forceful in agreeing with the plain-
tiffs' arguments regarding the government’s duty under the law
to provide work authorization documents to all asylees, saying
that the government’s “violations are so widespread, so egre-
gious, and so plainly harmful to asylees as a class as to consti-
tute nothing short of a national embarrassment.” The judge de-
scribed government-established proceduresfor providing asylees
evidence of work authorization as* Kafkaesque.”

Ontheissue of whether asylee adjustment numbers made avail-
able by successive presidential administrations each fiscal year
since 1992 aredtill available—since each year’ sallotment of num-
berswasnot used initsentirety (presumably because of misman-
agement) by the immigration services to adjust the status of
asylees to permanent residence—the court found that they are
still available. The government, the court ordered, must “make an
accounting of the precise number of asylee adjustment numbers
madeavailable . . . but not used by Defendantsin each fiscal year
since1992.” In addition, the government must find out how many
asylee adjustment numbers have been “misused” to adjust the
status of certain asylees who were not subject to the per-year
limits on how many asylees can adjust to permanent residence.
(Such*“exempt” asyleesinclude certain Iragi Kurds, Syrian Jews,
and asyleeswho applied for asylum before 1990.) “Defendants,”
the court ordered, “shall use all unused and misused asylee ad-
justment numbers made availablein prior yearsto adjust the sta-
tus of aylees, beginning at the start of the waiting list.”

The plaintiffs in the case are represented by the American
Immigration Law Foundation, the Massachusetts Law Reform
Ingtitute, and thelaw firm of Dorsey & Whitney, LLP. Thecourt’s
partial summary judgement is available in PDF format at
www.aila.org/fileViewer.aspxdocl D=12262& index=0.

Ngwanyiav. Ashcroft, No. 02-CV-502 RHK/AJB,
2004 U.S. Digt. LEXIS 1975 (D.Minn., Feb. 12, 2004).

SUPREME COURT TO DECIDE WHETHER REMOVALS WITHOUT CONSENT
OF RECEIVING GOVERNMENT ARE LAWFUL — The U.S. Supreme Court
has granted a writ of certiorari to decide whether the Dept. of
Homeland Security can remove Somaliswith final removal orders
to Somalia despite the lack of agovernment there to accept their
return.

In the case to be reviewed, the U.S. Court of Appealsfor the
Eighth Circuit rejected the petitioner’s contention that the Immi-
gration and Nationality Act requires the consent of a receiving
government before aremoval can be carried out. However, the
Ninth Circuit has ruled that such consent is required and on that
basis upheld a nationwide injunction of removalsto Somalia, in
Ali v. Ashcroft, 346 F.3d 873 (9th Cir. 2003) (for more onAli, see
“9th Circuit Upholds Nationwide Injunction of Removals to
Somalia,” IMMIGRANTS RIGHTS UPDATE, Oct. 21, 2003).

Jamav. INS 72U.S.L.W. 3535, 124 S.Ct. 1407
(Feb. 23,2004) (No. 03-674).

Employment Issues

PRESSURE TO SHARE ITIN INFORMATION FOR NON-TAX PURPOSES
CONTINUES —Treasury Secretary JohnW. Snow recently affirmed
that neither the Internal Revenue Service (IRS) nor the office of
theTreasury Inspector General for Tax Administration (TIGTA)
has a program or project to investigate unauthorized workersin
an effort to have them deported. In a Mar. 10, 2004, letter to
members of the Congressional Hispanic Caucus (CHC), Snow
emphasized that the core missions of the IRS and TIGTA focus
on the tax system, and that TIGTA isinvestigating whether indi-
vidual tax identification numbers (ITINs) were used for purposes
other than compliance with federal tax law enforcement.

As previously reported here, TIGTA agents based in Louis-
ville, Kentucky, targeted for investigation tax-filerswhose I TINs
appeared on W-2 forms and subsequently filed federal criminal
charges against them that were unrelated to the enforcement of
tax laws. These tax-filers also faced deportation charges as a
result (see* Concerns Raised about Potential IRS Sharing of ITIN-
related Information,” IMMIGRANTS RIGHTS UPDATE, Feb. 17,
2004, p. 6).

While immigrant advocates welcome Snow’s response to the
CHC, seriousquestionsremain. TheTIGTA investigation amounts
to TIGTA investigating itself. Moreover, testimony by Treasury
Dept., Socia SecurityAdministration (SSA), and General Account-
ing Office (GAO) officialsin arecent congressional hearing indi-
cate that pressure for sharing of ITIN information for non-tax
purposes continues.

On Mar. 10, 2004, the Subcommittee on Oversight and the
Subcommittee on Social Security of the House Ways and Means
Committee held ajoint hearing on “ Social Security number and
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[ITIN] mismatchesand misuse.” The particular mismatch at issue
occurswhen aSocial Security number that isinvented or belongs
to someone other than the wage-earner appears on the wage-
earner'sW-2form, and an I TIN appearson that samewage-earner’s
tax return.

In her testimony, National Taxpayer Advocate Nina E. Olson
took a measured approach to the problem. She recognized that
thereisa" strong tendency for [tax] complianceamong I TIN hold-
ers,” and that almost 75 percent of the 3.1 million ITINs issued
from 1998 to 2001 have appeared on atax return. In other words,
ITINsare overwhelmingly used for tax purposes.

She noted that legitimate and principled tax return preparers
will advisethefiler to usethe TIN on hisor her return and attach
to it aW-2 with the SSN. However, when the name associated
with the SSN does not match the name on the W-2, the earnings
are posted to the SSA's Earnings Suspense File (thereby denying
the earner credit for this income under the Social Security sys-
tem) until the earnings can at some point be reattributed to the
appropriate person. (Thisisthe same processfollowed any time
a Social Security number and the name associated with it do not
match properly.) At the sametime, theIRSmay attributethe | TIN-
filer’'sincome to the person whose SSN was used and claim that
this person underreported his or her income. As a result, that
person may have to prove that he or she did not in fact earn that
income.

As a solution, Olson proposed that the IRS should continue
tomakeimprovementstothel TIN program and devel op asystem
of electronically filing SSN/ITIN mismatch returns so that these
taxpayers could be assisted at IRSTaxpayer Assistance Centers.
Moreover, she recommended that the IRS develop a system to
“fence off” income reported under a stolen or fabricated number
to protect the identity theft victim from IRS audits and claims.
These proposals would protect national security and not under-
mine the critical tax administration objectives of ensuring tax-
payer compliance with tax laws, providing customer service to
taxpayers, and eliminating undue burdens on taxpayers and em-
ployerstrying to comply with tax laws. The “delicate balance’
between the U.S. tax, Social Security, and immigration systems
would be preserved.

Thetax advocaterejected proposalsfromthe IRS, TIGTA, and
othersto change I TIN administration aswell astoroutinely share
information among the IRS, the SSA, and federal immigration au-
thorities. First, shesaid, allowing ITINsto be used on W-4 and
W-2 forms would not work because it would be an
acknowledgement both for the employer and the employee that
the worker is undocumented. Second, amending the Internal
Revenue Code to require employers to submit W-4s to the IRS
upon hiring new employees and amending the confidentiality
provisionsof sec. 6103 to permit the IRSto inform employersthat
thereis amismatch might result in more serious identity theft if
employees assumed both the SSN and the name of thetrue holder.
Moreover, this extra burden on employerswould not necessarily
clear up mismatches. Most significantly, this could force un-
documented workers even further underground and out of com-
pliance with the tax system. Third, authorizing the IRS to dis-
closeto the SSA and immigration authoritiestax information per-
taining to undocumented workers would increase the damage
done to innocent victims of identity theft, undermine the IRS's

obligation to provide customer serviceto taxpayers, and discour-
agetax filing, Olson said.

Likewise, IRS commissioner Everson recognized in histesti-
mony that sharing of confidential information with immigration
authorities would have a chilling effect on effortsto bring ITIN
filersinto thetax system, and would asaresult deprivethefederal
government of tax revenues.

In contrast with the measured testimony of the Treasury Dept.
witnesses, thetestimony of Patrick P. O’ Carroll, assistant inspec-
tor general for investigations with the Social Security
Administration’s Office of the Inspector General, conflated the
problem of W-2/ITIN mismatch with identity theftingeneral. Pro-
viding little citation to evidence, he predicted “growing confu-
sion between ITINsand SSNs” which “will exacerbate problems
with wage reporting,” and that “the ease with which one obtains
an ITIN may negate the robust screening processes used to deter
fraudulent applications.” Hecited onecaseinwhichanITIN was
presented as though it were an SSN and fraudulently used to
obtain credit, but did not acknowledge that better education re-
garding the difference between the two isin order.

O’ Connell predicted that misuse of ITINswill underminethe
SSA’s programs and its ability to provide reliable information to
law enforcement authorities, facilitating an “underground net-
work to undermine national security and perpetuate fraud against
our economy and its citizens.” But the issue at hand is not mis-
use of ITINs, and he made no connection between these dire
predictions and the situation of an ITIN-filer trying to comply
with tax laws who submits a W-2 with someone else’'s SSN. He
called for improved coordination in the areas of data sharing,
data reliability, and use of shared data. However, he did not
explain how such coordination would occur, nor how it would
affect the “delicate balance” between U.S. tax, Social Security,
and immigration systems.

Testimony by Michael Brostek, GAO director of tax issues,
likewise drew no conclusions about how the delicate balance
described by the IRS tax advocate can be maintained. Brostek
described the ease with which an ITIN can be obtained using
bogus documents, but his testimony did not establish that thisis
aproblem when ITINs are used only for tax administration pur-
poses. ThelRS hastightened application proceduresby limiting
the number and kind of documentsthat can be presented to prove
identity, but IRS staff explained to the GAO that requiring ITIN
applicantsto apply in person would delay processing of returns,
or prevent them from being filed, and that it would divert IRS
resources.

Significantly, the GAO testimony acknowledged that mis-
matches between an ITIN and SSN on theW-2 “represent avery
small portion of the postingsto the earnings suspensefile.” Like-
wise, the situation that triggered theTIGTA investigationin Ken-
tucky appearsto be aminor problem. According to SSA Deputy
Commissioner James B. Lockhart, only two tenths of 1 percent of
theW-2sin the suspensefilefrom 1996-2002 had an ITIN onthe
W-2 instead of an SSN.

The GAO testimony also put into perspective whether em-
ployersareat risk of IRS or Dept. of Homeland Security penalties
when undocumented workers present them with ITINs or SSN,
concluding that theserisks are minimized if employerssimply do
what isrequired of them.
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The hearing makes clear that pressure existsto allow sharing
of ITIN information for non-tax purposes such as immigration
enforcement. Advocates should continue to educate workers
that they should not provide ITINsto employers and that ITINS
should not appear on theirW-2s. Itisalso clear that useof ITINS
for non-tax purposes increases the risk that information regard-
ing them may be shared in the future for purposes other than tax
administration. Finally, advocates should recognizethat useby a
wage-earner of someone else’s Socia Security number may cre-
ate aburden for the owner of that number with the IRS, and that
proposals to minimize that burden may help protect the ITIN's
existence.

SSA BEGINS SENDING NO-MATCH LETTERS TO EMPLOYERS FOR 2004 —
Again the time of year has arrived when the Social Security
Administration (SSA) begins sending letters—commonly referred
toas"no-match” |letters—to certain employersand wage-earners
informing them that, based on the information the employer re-
ported on the wage-earner’s W-2 for tax year 2003, the wage-
earner’s name does not match the Social Security number (SSN)
under which his or her wages were reported.

Each year, employersreport wagesto the SSA and the I nternal
Revenue Service (IRS) on Forms W-2. Each year, the SSA pro-
cesses about 240 million W-2s sent by about 6.5 million employ-
ers either via electronic media or on paper. These W-2s record
the wages earned by about 145 million workersannually.

When an employer submits a W-2 in which the employee’s
name does not properly match the SSN, the employee’s earnings
are not credited to his or her SSA account until the agency can
clear up thediscrepancy. Thisimpactsthewage-earner’seligibil-
ity for future Social Security benefits or the amount of benefits
the worker will be eligible to receive. While the SSA is able to
post about 96.4 percent of all reported earnings to the accounts
of the individuals who earned them, those earnings that cannot
be matched are posted to the SSA’ s Earnings Suspense File (ESF),
which by 2003 had grown to approximately $421 billioninwages,
representing about 244 million wageitemsthat could not be posted
correctly  (see  www.ssa.gov/oig/communications/
testimony_speeches/03102004testimony.htm.)

Another discrepancy that leads to aworker’s earnings being
posted to the ESF results from the worker presenting the em-
ployer anindividua taxpayer identification number (ITIN) inplace
of an SSN at thetime of hire. Although the ITIN, whichthe IRS
created in 1996 for tax purposesonly, isissued by afederal agency,
having one does not authorize the person to whom it isissued to
beemployedintheU.S. Infact, aworker presentingan ITIN toan
employer actualy providesthe employer with constructive know!-
edge of theworker’sunlawful status, since only individual swho
are not eligible for an SSN can apply for and obtain an ITIN.
When a worker provides the ITIN at the time of hire and it is
reported by an employer on the W-2, thisresults in a mismatch,
because the SSA'’ s database does not recognize the I TIN number.
Consequently, the earnings reported under that ITIN are aso
posted to the ESF, and the worker does not get credit for wages
reported under it until theworker’sinformation is corrected.

In histestimony on Mar. 10, 2004, beforethe Subcommitteeon
Oversight and the Subcommittee on Social Security of the House
Waysand Means Committeethat held ajoint hearing on SSN and

ITIN “mismatchesand misuse,” SSA Deputy Commissioner James
B. Lockhart explained that only avery small portion of theitems
in the ESF can be accounted for by this“W-2 bearing an ITIN”
situation. Heexplained that a“one-timereview of [SSA] records
indicated that for the period 1996 (the first year ITINS wereis-
sued) through 2002, approximately 342,000 W-2s have been re-
ported under ITINs and remain in the suspensefile. Thisrepre-
sents less than two-tenths of 1 percent of the W-2s in the sus-
pense file since its beginning through the time of the review.”

In order to address these discrepancies, the SSA sends out
notices to workers at their home address, as well as letters to
employers. In 2003, the SSA sent 126,250 no-match letters to
employersthat corresponded to about 7.5 million incorrect\W-2s.
It also sent approximately 9.5 million lettersto wage-earners, of
which 1.9 million went to their employers because the SSA did
not have good addresses for the wage-earners. The SSA esti-
matesthat in 2004 it will send roughly the same number of letters
to employers (i.e., about 130,000). The employerswho receive
such letters are those who have reported more than 10 mismatch-
ing employee names and who file W-2s in which mismatches
account for more than one-half of one percent of all the earnings
reported. Similar to last year, the SSA will send the workers
letters two weeks before sending the employers’ no-match let-
ters, in order to give workers time to correct their information
beforetheir employersreceive the no-match | etter.

For advocates dealing with workersat risk of losing their jobs
or who suffer some other adverse employment action as aresult
of the SSA no-match letter, atoolkit on the |etters can be down-
loaded from NIL C’'swebsite at www.nilc.org/immsemplymnt/SSA-
NM_Toolkit/index.htm.

In previousyears, there has been some confusion asto whether
theIRSwill penalize employers based on their having received an
SSA no-match letter. During thisrecent joint hearing, IRS Com-
missioner Mark Everson clarified once again that while the IRS
has the authority to impose a $50 penalty for each incorrect SSN
appearing on aW-2 form up to amaximum of $250,000, it hasnot
issued any such penalty. Because the SSA does not have any
authority to enforce the requirement that employers report cor-
rect information, it isonly when the RS subsequently notifiesan
employer—not when the SSA sends the employer a no-match
letter—that a penalty may be considered. Employersarerequired
to show that they have acted with “due diligence” to report cor-
rect information, and they may show that they relied in “good
faith” on the information provided by their employees when the
latter completed their W-4 forms.

Everson further explained that if the IRS does notify an em-
ployer of amismatch, “any employer who has retained the Form
W-4initsrecordswill be able to document an initial solicitation
of an SSN and thus that they acted in aresponsible manner. For
purposes of establishing reasonable cause in connection with
the Form W-2 penalty provisionsin the tax code and applicable
regulations, it isthe solicitation of the employee’s Social Security
number that isimportant, not the[employee's] response,” Everson
said. (For moreinformation on IRS penalties, seeBrief Explana-
tion of the IRS Fine Relating to the SSA No-Match Letter, avail-
able at www.nilc.org/immsemplymnt/SSA-NM _Pack/
C10_SSA_NM_IRS,Smp,Ntc-h.pdf.)

The IRS has been working with the SSA to assess the appro-
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priate steps the agency should taketo improve reporting require-
ments for employers. One such effort in which the IRS con-
ducted compliance checks of 78 employers found that the em-
ployers had acted with due diligence. Specifically, the IRS
audited 50 large businesses in the U.S. that appear on the SSA’s
list of employerswith high numbers of mismatches but that have
a high percentage of accurate reporting and “have an average
mismatch rate of only 1.5 percent.” All 50 companies had pro-
gramsand processesin placeto maintain FormsW-2 and W-4, as
well as a process for resoliciting the required information upon
receipt of a mismatch letter from the IRS. The agency also au-
dited 28 smaller businesses that appear on the list of employers
with the highest mismatch error rates. These employers gener-
ally issued lessthan 1,000 Forms W-2 but had error rates of over
93 percent. However, these employers appeared to have high
turnover and frequently used day laborers. They also had pro-
cesses in place showing they were trying to comply. No penalty
potential was identified, and therefore no fines were assessed on
any of the 78 companies.

In response to calls for increasing penalties or enforcement
efforts based on the no-match letters, the IRS cautioned against
raising the due diligence requirements that employers have to
show they have complied with in response to a notification of
discrepancies as described above, because “it could have anega
tive impact on the participation of employers and employeesin
the tax system.” IRS staff believe that any increase in enforce-
ment would require the agency to reallocate resourcesto increase
compliance in an area that is already generally compliant, and
would decreasetax revenue from other areas. However, Everson
admitted that the “ current penalty regimeisnot an effective means
to address the problem of SSN mismatches.” He further raised
the concern that any potential changes would first need also to
amend Internal Revenue Code sec. 6103 to allow for moreinfor-
mation-sharing between agencies or with employers, beyond what
iscurrently allowed by law.

Everson’s statements are extremely important and should be
helpful for workers' advocatestrying to educate employers about
their rights and obligations in responding to a no-match letter,
and about distinguishing a notice sent by the SSA from one sent
by theIRS. Finally, advocateswill need to remain vigilant regard-
ing any proposals to increase enforcement as is often called for
by the SSA's Office of Inspector General and certain Congress
members, because any future penalties—or even the belief among
employersthat they could be fined—uwill lead employersto con-
tinue employing workers off the books and subjecting them to
exploitation. A result of this would be to push workers further
into the underground economy.

APPELLATE COURT DISMISSES RICO CLAIM AGAINST EMPLOYER FOR
ALLEGEDLY HIRING UNDOCUMENTED WORKERS — The U.S. Court of
Appealsfor the Seventh Circuit has dismissed a case brought by
two former workersat IBP, Inc.’smeat-processing plant in Joslin,
[llinois, who contended that their wages were being depressed
because IBP allegedly recruited and hired undocumented work-
ers. The plaintiffs brought their suit as a class action under the
Racketeer Influenced and Corrupt OrganizationsAct (RICO) on
behalf of all persons authorized to work in the U.S. who have
been or are now employed at IBP. The appellate court dismissed

theplaintiffs suit for failureto stateaclaim onwhich relief may be
granted.

The plaintiffs, Deborah Baker and Richard Enyeart, alleged
that IBP knowingly employed undocumented workers and that
this resulted in the plaintiffs’ wages being depressed. Specifi-
cally, the plaintiffs contended that IBP not only knows“in asta-
tistical sense” that many of its non—U.S. citizen employees lack
work authorization, but it also can identify which workersare not
authorized, and it “winksat obviously fake green cards and other
spurious credentials.” The plaintiffsalso claimed that IBP alerts
its undocumented workers to stay at home on the days when
immigration officials conduct inspections, and that when immi-
gration officialsdetect and remove IBP semployeesfromthe U.S,,
the company pays “recruiters’ to smuggle them back into the
country and immediately re-employsthem under new aliasesand
fakeidentification. Moreover, the plaintiffs alleged that IBPhas
arrangements with immigrant organizations under which these
groups refer known undocumented workers to IBP for employ-
ment. The plaintiffs claimed that as a result of these alleged
practices, their wages had been depressed by about $4 per hour.

In bringing their lawsuit under the RICO statute, the plaintiffs
argued that the statute establishes a private cause of action for
losses caused by apattern of racketeering activity, including vio-
lations of the Immigration and Nationality Act, if such activity
was for financial gain. According to the plaintiffs, the defen-
dants' racketeering activity consisted of IBP'salleged hiring, pro-
tecting, and recruiting of undocumented workers, all of which
violate INA sec. 274. They argued that IBP hasgained financially
from this activity because it has expanded the pool of available
labor and thus depressed the price that 1abor can command.

The federa district court judge had dismissed the plaintiffs
claimfor lack of jurisdiction. Specifically, thedistrict court held
that the claim should have been submitted to the National Labor
Relations Board (NLRB), given that the workers at IBP have a
union certified by the NLRB. The plaintiffs appealed this deci-
sion, and the court of appeals modified the district court’s judg-
ment to adismissal for failureto stateaclaim for which relief may
be granted. The appellate court based its decision on two find-
ings: (1) theruleof primary jurisdiction applies because thework-
ers are unionized and the complaint at its core is about the ad-
equacy of wages | BP pays—an issue of mandatory negotiations
between IBP and the union; and (2) theplaintiffs RICO claimfails
because IBP is not an “enterprise” as required by the statute.

In making itsfirst finding, the appellate court re-examined the
question of jurisdiction. The court determined that this case did
not present a preemption or subject-matter jurisdiction issue. It
did not present a preemption issue because the questions all
relate to federal statutes, and federal statutes cannot preempt
other federal statutes. The court found that it does have subject-
matter jurisdiction because RICO isafederal statute, and there-
fore aclaim brought under it arises under federal law. The court
also found subject-matter jurisdiction under 29 USC sec. 185,
which authorizesfederal courtsto hear many labor-relationsdis-
putes.

The court found that the case at hand instead implicated the
rule of primary jurisdiction. This rule gives the appropriate ad-
ministrative agency thefirst crack at certain claims. In thiscase,
the court found that there are federal-question issues that in-
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clude issues within the NLRB’s charge. In particular, the court
cited the defendant IBP' s claim that the action that is “arguably
prohibited” isthe plaintiffs’ failure to bargain with the union, a
violation of National Labor RelationsAct (NLRA) sec. 8(a)(5).

Given that the case involved an alleged violation of a statute
that the NLRB ischarged withimplementing (i.e., theNLRA), the
appellate court found that the NL RB has primary jurisdiction over
the case. However, the court stated that since the doctrine of
primary jurisdiction isimplemented by abstention, the court must
stay rather than dismiss the litigation. Once the agency (in this
case, the NLRB) has heard the case and made its decision, the
parties may return to federal court for the resolution of any re-
maining issues. As a result, the appellate court found that the
district court’s dismissal for lack of subject-matter jurisdiction
was inappropriate.

The appellate court went further, however, and determined
that the suit brought by the plaintiffs at its core is about the
adequacy of the wages IBP pays. The inquiry the court then
turned to is whether the NLRB has jurisdiction to hear such a
case. To answer this question, the court found dispositive the
fact that the IBP workers not only had an exclusive bargaining
representative (the union), but also are employed under a collec-
tive bargaining agreement. In short, the court stated that even if
the NLRB is out of the picture, it still does not follow that the
plaintiffsare entitled to represent al of |BP’s other employment-
authorized workers. The plaintiffs have a representative, one
that under the NLRA is supposed to be “exclusive” with respect
to wages: their union. Individual workers may step into the
union’s shoes only if it has violated its duty of fair representa-
tion.

Thislast point led the appellate court into its second finding,
namely that the plaintiffs’ RICO suit fails because IBPisnot an
“enterprise” as specified by the statute. Sec. 1962(c) makes it
“unlawful for any person employed by or associated with any
enterprise engaged in, or the activities of which affect, interstate
or foreign commerce, to conduct or participate, directly or indi-
rectly, in the conduct of such enterprise’s affairs through a pat-
tern of racketeering activity.” The court, however, rejected the
plaintiffs’ claimthat the“enterprise” isIBP plusthe personsand
organizations that help it find undocumented workers to hire—
i.e, that the enterpriseis comprised of an aggregation, or a“con-
geries.”

The court first stated that if acongerieswereto fall withinthe
RICO statute's definition of an enterprise, it would do so as“a
group of individuals associated in fact although not a legal en-
tity.” 8U.S.C. § 1961(4). However, the court found that IBPisnot
part of such an “association in fact,” becauseit is not clear how
IBP plus the persons and organizations that help it find undocu-
mented workers to hire have a common purpose or an essential
ingredient. The court found, instead, that the parties making up
this alleged congeries have divergent goals. Finally, the court
found that evenif the congerieswere an enterprise, the plaintiffs
claimwould still fail becausethey do not claim that IBP operates
or manages that enterprise through a pattern of racketeering ac-
tivity. Specifically, if the defendant and the enterprise are one
and the same, there can be no violation of RICO, and the plaintiffs

in this case merely contend that the defendant operates itself
unlawfully.

The court’s decision concludes by stating that the court’stwo
findings enable it to bypass still another potential problem with
the plaintiffs’ claim: the difficulty of establishing that unlawful
hiring of undocumented workers causesadiminutionintheplain-
tiffs wages. The decision points out that RICO provides treble
damages for direct injuries but not for remote ones. While the
Ninth Circuit concluded inMendozav. Zirkle Fruit Co., 301 F.3d
1163 (9th Cir. 2001), that theinjury workers suffer when wagesare
depressed by undue competition from undocumented workersis
similar to thoseinjuriesthat can be redressed under the anti-trust
laws, this decision statesthat the showing “may not be so straight-
forward.” (See" 9th Circuit AllowsWork-Authorized Employees
to Proceed with RICO Lawsuit against Agricultural Employers,
IMMIGRANTS RIGHTS UPDATE, Oct. 21, 2002, p. 12.) The Sev-
enth Circuit’s decision concludes that the court need not reach
the decision of whether it would follow the Ninth Circuit’s rea-
soning in Mendoza at thistime.

The Seventh Circuit’'s decision is very important in that it
soundly rejects the use of RICO to hold employers financially
liable for alegedly hiring undocumented workers, particularly
when the plaintiffs are represented by a union. However, the
opinion in this case is applicable not only to unionized work-
places; it dsoregjectstheplaintiffs’ claim by interpreting theplain
language of the statute.

Baker v. I1BP, Inc., 357 F.3d 685 (Feb. 4, 2004).

OFFICE OF SPECIAL COUNSEL ANNOUNCES REQUEST FOR PROPOSALS —
The Office of Special Counsel for Immigration Related Unfair
Employment Practices (OSC) has published a notice in the Fed-
eral Register requesting that interested parties submit funding
proposalsfor 2004. The OSC, an agency within the Civil Rights
Division of theU.S. Dept. of Justice, providesgrantsto organiza-
tions that educate workers and employers about their rights and
responsibilities under the antidiscrimination provisions of the
Immigration and Nationality Act, 8 USC sec. 1324b.

The OSC invites* community-based organi zations, other non-
profit organizations, and state and local government entities that
work with potential victims of discrimination or that possess the
qualifications and experience to educate workers and/or employ-
ers about their duties under INA” to submit grant proposals.

The due date for grant proposal submissionsis May 6, 2004,
by 6 p.m. Therequest for proposalswas published Mar. 23, 2004.
Beginning with this grant cycle, each applicant must supply a
DataUniversal Numbering System (DUNS) number withitsappli-
cation. To obtainaDUNS number, call 866-705-5711 (toll-free).

Application forms may be obtained by writing or calling the
U.S. Dept. of Judtice, Civil RightsDivision, Officeof Specia Coun-
sel for Immigration Related Unfair Employment Practices, 950
Pennsylvania Avenue, N.W., Washington, DC 20530; tel. 202-
616-5594 (TDD for the hearing impaired: 202-616-5525). Required
forms are also available at the OSC’s website: http://
www.oj p.usdoj.gov/forms.htm. For further information about the
OSC’sgrant process, contact Lilialrizarry at thetelephone num-
bers listed above.
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Public Benefits Issues

SOCIAL SECURITY PROTECTION ACT ADDS REQUIREMENT FOR NON-
U.S. CITIZEN APPLICANTS — The Social Security Protection Act of
2004 introduced anew requirement for Title 11l benefit applicants:
In order to be considered “fully insured” or “currently insured”
for Social Security retirement, survivors', or disability benefits, a
non-U.S. citizen must have been assigned a Social Security num-
ber that was, at thetimeit wasassigned or at any later time, valid
for work purposes. Alternatively, the applicant must have been

admitted to the United States temporarily for business or as a
crewman when the relevant work quarters were earned. These
requirements pertain only to applications based on Social Secu-
rity numbersissued on or after Jan. 1, 2004. Pub. L. No. 108-203
§ 211 (Mar. 2, 2004).

Because most applicants for Title Il benefits already are re-
quired to demonstrate that they are lawfully present in the U.S.,
the new Social Security number requirement is not expected to
restrict accessto these benefitssignificantly. 42 U.S.C. § 402(y).
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