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HOUSE APPROPRIATIONS COMMITTEE VOTES AGAINST MATRICULA
CONSULAR —TheA ppropriations Committee of the U.S. House of
Representatives recently voted to retain an amendment to the
Transportation and Treasury appropriations bill that, in effect,
would prevent banks from accepting the matricula consular as
proof of identity from people seeking to open bank accounts.
Thevote, which took place on July 22, wasvery close—26 votes
in favor of keeping the anti-matricula consular amendment and
25 votes against it. Four Republican committee members voted
with most of the Democratic membersto removethe amendment,
while one Democrat voted with the Republicansto keep it.

The matricula consular is an identity card that Mexican con-
sulatesissueto Mexican citizensresiding outside Mexico. Many
local government agencies, including police departments, accept
the card asavalid form of identification.

The anti-matricula consular language became part of the ap-
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propriations bill on July 15 when the Transportation, Treasury
and Independent Agencies Subcommittee of theAppropriations
Committee approved the amendment, which was offered by Rep.
John Culberson (R-TX). Theamendment provides:. “Noneof the
funds made availablein thisAct to the Secretary of the Treasury
may be used to publish, implement, administer, or enforce regu-
lations that permit financial institutions to accept the matricula
consular identification card asaform of identification.” If it were
to becomelaw, the amendment would block U.S. Treasury Dept.—
issued rules that implement section 326 of the USA PATRIOT
Act. The subcommittee approved the amendment shortly after
Culberson offered it and without holding hearings on it.

The Treasury Dept. issueditsfinal regulationsimplementing
section 326 on May 9, 2003. Thoseregulationsrequirefinancial
institutions such as banks, credit unions, and thrifts to develop
awritten customer identification program that is subject to evalu-
ation by regulators; they give banksflexibility to adopt verifica-
tion procedures appropriate to their circumstances; and they
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place the responsibility squarely on banks to establish proce-
duresthat allow them to form areasonable belief that they know
each customer’s true identity. In establishing their procedures,
many banks decided to accept the matricula consular as proof
of the bearer’sidentity. The Mexican consular ID card has been
issued by the government of Mexico to its nationals overseas
since 1871.

OnJduly 1, 2003—Ilessthan two months after it issued thefinal
rule—the Treasury Dept. issued a notice asking the public and
interested parties to provide additional comments regarding
whether banks should be prohibited from accepting foreign gov-
ernment—issued documents other than passports as acceptable
formsof ID. Thishighly unusual action reportedly was prompted
by pressure from certain members of Congress. (For more on
this, see “ Acceptance of the Matricula Consular inthe U.S. Is
Under Attack,” IMMIGRANTS RIGHTS UPDATE, July 15, 2003,
p.3)

Commentators overwhelmingly supported acceptance of for-
eign identity documents. Of the 23,898 comments submitted,
19,770 (or 83 percent of the total) asked that the rules remain
unchanged. (See“Commentators Favor Matricula Consular, but
| DA cceptance Encounters Other Roadblocks,” IRU, Sept. 4, 2003,
p. 3.) On Sept. 18, 2003, the Treasury Dept. announced that the
rules alowing banks to accept such documents from persons
seeking to open accounts would remain unchanged.

Extremeimmigration restrictionistsin Congress have used that
decision to advance their agenda, appealing to fear by arguing
that banks' acceptance of the matricula consular poses a threat
to national security.

Before theA ppropriations Committee voted, many advocates,
banks, financial associations, and even the secretary of the Trea-
sury contacted committee members, urging that the anti-matricula
consular provision beremoved fromthebill. InaJuly 21, 2004,
letter addressed to the Appropriations Committee chairman and
ranking member, the Treasury secretary wrote:

[The] Administration believes as a general matter that
Americans are better protected if consumers of al nation-
alities are invited into the financial mainstream. Having
consumers use regulated financial services providers of-
fers better protections than leaving sectors of the popula-
tion to underground providers, such as unregulated
hawalas[*], where they may be more exposed to elements
involved in money laundering and terrorist financing. Be-
cause this provision could drive large sections of the U.S.
population to underground financial services, it would
weaken the Government’s ability to enforce our money
laundering and terrorist financing laws.

Despitetheletter and areminder to committee membersfromthe
chairman that the Bush administration opposes the Culberson
language, most Republicans on the committee voted against re-
movingit.

* Hawala is a system whereby a person can send (or remit)
money to a person in another part of the world without having
to use the formal banking system or leave a “paper trail.” Ac-
cording to Interpol, the hawala system “was developed in
India, before the introduction of western banking practices.”

Committee members who spoke against removing the provi-
sion provided no evidencethat the Treasury Dept. rules have not
worked. Instead, they cited the June 2003 testimony of an FBI
official who questioned thereliability of thematricula card, claim-
ing that it is easy to obtain through fraud and lacks adequate
security measures to prevent it from being easily forged. That
testimony cited examplesof “alien smugglers’ being arrested with
“as many as seven different Matricula Consular cards in their
possession” and an Iranian national who was arrested with a
matricula card in hisname.

Since June 2003, however, the M exican government hasimple-
mented a system that relies on a centralized database to help
ensure that only one matricula card will be issued to any indi-
vidual. AsAppropriations Committee members pointed out dur-
ing the debate over the amendment, the matricula card is far
more secure than many ID documents issued by government
entities within the United States. They noted, for example, that
there is no shortage of false IDs and driver’s licenses available
for use by underage young peopleintent on buying liquor. Yet of
all the identity documents issued by governments in or outside
the U.S,, the Culberson amendment would explicitly ban only the
matricula consular as proof of identity in opening a bank ac-
countintheU.S.

Thematriculacard contains many security featuresdesigned
to discourage forgeries and to ensure that Mexican and U.S. law
enforcement officialsare ableto determineaparticular card’'sau-
thenticity. But no identity document, including none produced
and accepted in the U.S., is 100 percent counterfeit-proof or im-
mune from being used fraudulently. 1f aparticular identity docu-
ment were to be deemed unacceptable simply because it some-
times has been abused, then no identity document currently ac-
cepted by banks would be acceptable.

The Treasury Dept.—issued rules that give banks the discre-
tion to accept a Mexican consular ID are aimed at stopping, de-
tecting, and prosecuting international money laundering and the
financing of terrorism around the globe. Banks and thrifts, in
contrast to some other providers of financial services, are subject
to federal regulation, routine examinations, and extensive record-
keeping and reporting requirements. Thisenhancesthe ability of
federal officialsto monitor international money transmissionsand
distinguish legitimate transfersfrom those conducted for money-
laundering or terrorist-financing purposes. Discouraging millions
of peoplewho residein the U.S. from using the legitimate, regu-
lated banking system would seem to run directly counter to the
goal of ensuring the nation’s security.

Both the chairman and the ranking member of the House Com-
mittee on Financial Services argued against the Culberson lan-
guage, writing to theA ppropriations Committee on July 15, 2004,
that “[w]hile theintent of the proponents of the amendment may
have been to discourage the acceptance of a particular form of
identification issued by the Mexican government, by casting
doubt on the legitimacy of the entire customer identification and
verification regime established by section 326, the practical effect
of the amendment isto strike a serious blow at the government’s
effortsto combat terrorist financing.”

Furthermore, preventing Mexican immigrants from opening
bank accounts is bad economics. When they open bank ac-
counts, thisincreases the overall percentage of income that goes
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into savings and makes more money availablefor reinvestment in
the country’s economy. Banks' acceptance of consular ID cards
helps bring immigrants out of the informal and unregulated
economy and into the financial mainstream. When immigrants
cannot open checking and savings accounts, they are forced to
carry and store large amounts of cash and rely on illegal loans;
their financial transactionsare harder to track and to tax; and they
arelesslikely to feel that they have afinancial stakein the com-
munitieswherethey reside. Thisnot only penalizesthem; it also
penalizesthe U.S. and its economy.

Enabling immigrants to open bank accounts helps deter rob-
beries and assaults and reducesthe threat of crimein the commu-
nitieswherethey live. Morethan four out of five people who do
not have bank accounts use check-cashing outlets and, there-
fore, often must carry large sums of cash, making them easier
targetsfor crime—especially theft or robbery. Whenimmigrants
deposit their money in banks, they are less tempting targets for
criminals seeking cash. For thisreason, police departments across
the country support the use of consular ID cards and efforts to
link immigrant workers to mainstream financial institutions, be-
cause they help reduce crime and violence and promote good
community policing.

The anti—matricula consular provisionisnot lav—yet. Most
likely, the Treasury and Transportation appropriations bill will
reach the House floor not as a stand-alone hill but rather as part
of an omnibus appropriationsbill. The challengefor groups and
financial institutions that support acceptance of the matricula
consular isto make surethat asimilar provisionisnot included in
an omnibus spending bill. The close vote in the Appropriations
Committee and the White House's apparent opposition to the
Culberson language give reason to hope that it still may be re-
moved.

NEW TENNESSEE LAW CREATES “DRIVING CERTIFICATE” FOR MOST
NONCITIZENS —Tennessee hasenacted alaw that restrictsdriver’s
licensedigibility to U.S. citizens, lawful permanent residents, refu-
gees, parolees, and asylees. All other applicants, regardless of
their immigration status, arenow eligiblefor a“ certificatefor driv-
ing” that onitsface bearsthe notation (in red lettering on awhite
background): “FOR DRIVING PURPOSES ONLY. NOT VALID FOR
IDENTIFICATION.” The new law took effect May 29, 2004.

Before the new law took effect, all applicants, regardless of
their immigration status, wereeligiblefor adriver’slicenseif they
could provide documentation of their identity and their residence
inTennessee. Claimsthat theformer law compromised state and
national security forced the new compromise between support-
ers and opponents of the former law.

In late June, the Tennessee Dept. of Safety and the Tennes-
see Office of Homeland Security sent a letter to the Tennessee
Association of Chiefs of Police stating that the certificateisnot a
valid form of identification. The response to the letter has been
varied, with the Nashville Police Dept. and Tennessee Highway
Patrol stating that their officers will accept the certificate as 1D
from thosewhom officersstop for traffic violations, and the Mem-
phis Police Dept. stating that its officers will not accept the cer-
tificateasID. Still other jurisdictions have yet to take aposition
on the issue, so drivers may be subject to different enforcement

policies asthey cross county and city lines. Advocates fear that
immigrants will not apply for the new certificate because of this
uncertainty.

Advocates are al so concerned that the certificate, which iden-
tifiesthe bearer asan immigrant, will lead to discrimination. To
track this issue, the Tennessee Immigrant and Refugee Rights
Coalition (TIRRC) has created acomplaint form and hotline that
isavailableinfivedifferent languages. For moreinformation and
updates on the new law, see the TIRRC website at http://
www.thimmigrant.org/TN_Coalition/DL_Info_Page.htm.

The new law also has prompted a class action lawsuit, which
wasfiled by the League of LatinAmerican Citizens(LULAC) and
several Tennessee residents against the state’s governor, the
commissioner of theTennessee Dept. of Safety (TDOS), and two
of theTDOS'semployees. (For more on thislawsuit, see“ Class
Action Filed against Tennessee's ‘Certificate for Driving’
Law; DL-Related Litigation Pending in Other States,” p. 6 of
this issue.)

DHS & AG ISSUE PROPOSED RULE ON COUNTRIES TO WHICH NON-
CITIZENS CAN BE REMOVED — The secretary of Homeland Security
and the attorney general have jointly published a proposed rule
that would amend the regulations of both agencies concerning
the execution of removal orders, specifically with respect to the
choice of the country to which a non—U.S. citizen can be re-
moved. The proposed rule would alow the U.S. to remove non-
citizens to countries that are not willing to accept them, and to
countries that have no established government able to give such
acceptance. The rule addresses an issue that is currently before
the Supreme Court in the appeal of aruling of the Eighth Circuit
Court of Appeals—Jamav. INS 329 F.3d 630 (8th Cir. 2003), cert.
granted, 124 S.Ct. 1407 (2004).

InJama, theissueiswhether the Immigration and Nationality
Act authorizesthe Dept. of Homeland Security (DHS) to remove
aSomali national to Somaliadespite the absence of agovernment
ableto accept him. Although the Eighth Circuit concluded that a
government’s acceptance was not required, the Ninth Circuit has
ruled that the INA requires such acceptance, upholding anation-
wideinjunction against removalsto Somalia. Ali v. Ashcroft, 346
F.3d 873 (9th Cir. 2003) (see* 9th Circuit Upholds Nationwide In-
junction of Removalsto Somalia,” IMMIGRANTS' RIGHTS UPDATE,
Oct. 21, 2003, p. 6). And most recently, in El Himri v. Ashcroft,
__FE3d__,No.03-71152 (9th Cir. Aug. 2, 2004), the Ninth Circuit
granted the petition for review of two statel ess Palestinians born
inKuwait, finding that theimmigration judgeviolated the INA by
ordering the petitioners' removal to Jordan without having any
evidence that the government of Jordan would be willing to ac-
cept them.

The proposed rule provides that an order of an immigration
judge designating one or more countries of deportation does not
l[imit the authority of the DHS to remove noncitizens to
nondesignated countries, and specifies that in various circum-
stances “acceptance is not required to remove an alien to are-
celving country.” The proposed rule also deletes various provi-
sionsin the current regulations that do require consideration of a
“receiving country’swillingnessto accept the alieninto itsterri-
tory,” such as8 CFR sec. 241.13(f). The supplementary informa-
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tion to the rule explains that the “practical significance” of the
question of whether agovernment’s acceptanceislegally required
to carry out aremoval is limited to situations where a country
lacksafunctioning central government, becauseit isthe“general
practice” of the executive branch “not to attempt to remove an
individua . . . to a country whose government refuses to accept
him.” However, the terms of the rule would alow the U.S. to
forcibly remove individuals despite the express refusal of the
receiving government to accept them.

The DHS and the attorney general invite public comment on
the proposed rule, and comments must be received on or before
Aug. 18, 2004. 69 Fed. Reg. 4290112 (July 19, 2004).

MEKICANS DETAINED FOR ILLEGAL ENTRY IN ARIZONA-SONORA
REGION CAN OPT FOR “INTERIOR REPATRIATION” — Under aU.S.
Dept. of Homeland Security pilot program conducted in coopera-
tion with the government of Mexico, Mexican nationals whom
DHS agents arrest for illegal entry into the U.S. in what aDHS
press release calls the “ Arizona-Sonoraregion” are being given
the option of being sent, at U.S. taxpayers’ expense, back to their
hometownsin Mexico. Detained Mexicanswho opt to berepatri-
ated to their hometowns are flown by charter airplane from Tuc-
son,Arizona, to either Mexico City or Guadal ajara, Mexico, from
wherethey are provided transportation by busto their own towns.

The DHS undersecretary for border and transportation secu-
rity, Asa Hutchinson, said that the program, which began in July
and will end Sept. 30 at the latest, is intended “to save lives by
safely returning Mexican nationalsto their homes, away from the
dangers of the Arizona-Sonora desert where smugglers and the
harsh summer climate contribute to the deaths and injuries of
illegal border crossers.”

Under the agreement with Mexico, only Mexican nationals
who are charged with no crime other than illegal entry into the
U.S. areeligiblefor the program. Eligible Mexicanswho volun-
teer to be repatriated through the program are referred to the
Mexican consul, who interviews them and determines whether
they do indeed want to be returned to their hometowns. The
DHS has agreed not to handcuff or otherwise restrain partici-
pantsin this program whilethey are en route * unless exceptional
safety conditionswarrant it in an individual case.” Eligible per-
sonswho declineto be sent back to their hometownsare* repatri-
ated to the northern border of Mexico through regular means,”
the DHS press rel ease says.

When the pilot program ends, the U.S. and Mexican govern-
mentswill evaluateit and “ recommend future plans.”

TPS FOR MONTSERRAT TO TERMINATE FEB. 27, 2005 —The designa-
tion of Montserrat as a country whose nationals (and persons of
no nationality who last habitually resided there) may be eligible
for temporary protected status (TPS) in the United States will
expire onAug. 27, 2004, and the secretary of Homeland Security
has determined that conditionsin Montserrat “no longer support
the TPS designation and is therefore terminating the TPS desig-
nation of Montserrat,” according to the Federal Register notice
announcing the decision. Thistermination is effective Feb. 27,
2005. Personswith TPSgranted under the program for Montserrat
will automatically retain their TPS status and empl oyment autho-

rization until Feb. 27 of next year, whereupon their immigration
status will revert to what it was prior to their being granted TPS,
unlessthey have acquired another statusin theinterim. The six-
month grace period (betweenAug. 27 and Feb. 27) isbeing granted
to provide for “an orderly transition,” according to the Federal
Register notice.

The automatic extension of employment authorization applies
to anyone who received an employment authorization document
(EAD) under the TPS program for Montserrat. These EADswere
issued on either Form 1-766 (Employment Authorization Docu-
ment) or Form [-688B (EmploymentA uthorization Card), and they
bear an expiration date of Aug. 27, 2004. Onitsface, thel-766 will
contain, under “ Category,” the notation“A-12" or “C-19"; or the
[-688B will contain, under “Provision of Law,” the notation
“274A.12(A)(12)" or “274A.12(C)(19).”

Despite the expiration date these EADs bear, employers are
required to accept them as proof of employment eligibility until
Feb. 27,2005. The Federal Register notice suggeststhat workers
who opt to use the EADs as proof of work authorization when
completing the 1-9 employment eligibility verification process
should “also present to their employer a copy of this Federal
Register notice regarding the automatic extension.” Under the
antidiscrimination provision of the law that requiresemployersto
verify their employees’ eligibility towork intheU.S., employers
should accept any of the EAD variations described in the previ-
ous paragraph without requesting further documentary proof of
the bearer’s work authorization. For example, they should not
request proof that the bearer is a citizen of Montserrat.

Employers with questions regarding the automatic extension
of work authorization may call the U.S. Dept. of Justice Office of
Speciad Counsdl for Immigration-Related Unfair Employment Prac-
tices (OSC) employer hotlineat 1-800-255-8155 or 1-800-362-2735
(Telecommunications Devicefor the Deaf, or TDD). Employees
or job applicantsmay call the OSC employeehotlineat 1-800-255-
7688 or 1-800-237-2515 (TDD) for information regarding the auto-
meatic extension.

Montserratians were granted the benefit of applying for TPS
in 1997 because vol canic eruptionson their 39-square-mileisland
made it impossible for Montserrat to adequately handle the re-
turn of its nationals from abroad. Asthe eruptions have contin-
ued, the designation of Montserrat under the TPS program has
been extended six times. Now, however, the DHS secretary has
decided that sinceit islikely that the eruptions will continue for
decades, the situation that led to Montserrat’s designation can
no longer be considered “‘temporary’ as required by Congress
when it enacted the TPS statute.” INA 88 244(b)(1)(B) and (C).

According to the Federal Register notice, people from
Monserrat who have TPS “are urged to use the time before [ Feb.
27] .. .topreparefor and arrange their departure from the United
States or, in the alternative, apply for other immigration benefits
for which they areeligible.” The notice points out that nationals
of Montserrat are eligibleto apply for British citizenship because
they are“ British OverseasTerritory Citizens.”

69 Fed. Reg. 4064245 (July 6, 2004).

PHOTOS SUBMITTED TO USCIS MUST NOW BE “FULL FRONTAL" —Asof
Aug. 2, 2004, U.S. Citizenship and Immigration Services (USCIS)
has changed its photo requirements so that now all photos sub-
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mitted as part of applicationsto USCISmust be of the applicant’s
full face, i.e., with the applicant directly facing the camera. Prior
to this change, applicants could submit photos with a “three-
quarter face” view of the applicant’sface.

According toaUSCIS pressrelease, “ USCISwill accept both
three-quarter and full color frontal photographs until September
1, 2004 after which only full frontal color will be accepted” [sic].
Furthermore, according to the pressrelease: “All photos must be
of just the applicant. Where more than one photo isrequired, all
photos of the person must beidentical. All photos must meet the
specifications for full frontal/passport photos and must be no
morethan 30 daysold when an applicationisfiled.” (Answersto
frequently asked questions about passport photos are available
on the U.S. State Dept.’s website, at http://travel .state.gov/pass
port/pptphotos/fags.html.)

BIA UPHOLDS AUTHORITY OF IMMIGRATION JUDGES TO GRANT
WAIVERS FOR ASYLEES SEEKING TO ADJUST TO LPR STATUS — The
Board of ImmigrationAppeal s hasruled that immigration judges
have exclusive jurisdiction to adjudicate applications for adjust-
ment of status filed by asylees in removal proceedings and for
waivers of admissibility under sections 209(b) and (c) of the Im-
migration and Nationality Act. The BIA also concluded that an1J
is not required to terminate asylum status pursuant to INA sec-
tion 208(c)(2) for an asylee who has been convicted of an aggra-
vated felony wherethe asylee qualifiesfor and merits adjustment
of status and a waiver of inadmissibility. The BIA issued its
precedent decision on appeal from an 1Jdecision granting adjust-
ment and awaiver to aNigerian asylee.

The respondent in this case, Ms. K-A-, was admitted to the
U.S. asanonimmigrant visitor in 1992 and was granted asylumin
1995. Sheisthemother of two U.S. citizen children, one of whom
suffers from cerebral palsy. In 2001, she was convicted of sec-
ond-degree criminal possession of aforged instrument and sen-
tenced to at least oneyear in prison. 1n 2003, the Dept. of Home-
land Security initiated removal proceedings against the respon-
dent, charging her with being removable for having been con-
victed for an aggravated felony and for having committed acrime
of moral turpitude within five years of admission, asthe offense
was committedin 1997. The DHSa soissued anotice of intent to
terminate the respondent’s asylum status, based on the aggra-
vated felony conviction.

At the respondent’s removal hearing, the DHS formally re-
quested that the | J terminate her asylum status. The 1J declined
to do so, finding that the respondent’s applications for adjust-
ment of status and awaiver of inadmissibility constituted “relief
fromtermination” aswell asrelief fromremoval. ThelJgranted
thisrelief, finding that afavorable exercise of discretion waswar-
ranted based on the hardship that the respondent’s removal to
Nigeriawould cause to her disabled citizen child. The DHS ap-
pealed, resulting in the BIA precedent decision.

The DHSraised two issueson appeal. First, it contended that
it has original jurisdiction over asylee applications for adjust-
ment and waiversunder INA sec. 209 and that an |Jmay consider
such applications only when they are renewed in proceedings
after aninitial denial by the DHS. In making this argument, the
DHS relied on the BIA's decision in Matter of H-N-, 22 1. & N.

Dec. 1039 (BIA 1999), in which the BIA held that an 1J could
exercisejurisdiction over arefugee’ sapplication for asec. 209(c)
waiver only after it wasfirst denied by the Immigration and Natu-
ralization Service (the predecessor tothe DHS). TheBIA rejected
thisargument, distinguishing H-N- because different regulations
govern refugee and asylee adjustment. The BIA noted that the
regulation for asylee adjustment—8 CFR sec. 1209.2(c)—ex-
pressly provides that adjustment applications for asylees who
are in proceedings can be filed and considered only in proceed-
ings.

The second argument raised by the DHS wasthat the 1J should
have granted the motion to terminate asylum status before con-
sidering whether the respondent should be granted adjustment
and awaiver. However, the BIA concluded that terminationisnot
mandated by the statute, which provides that the attorney gen-
eral “may” terminatethe status. INA § 208(c)(2). TheBIA con-
cluded that the I J acted properly in denying the motion to termi-
nate and granting adjustment and awaiver inthiscase. The BIA
noted that because these waivers are discretionary, and because
only in exceptional circumstances should they be granted to indi-
viduals convicted of dangerous or violent crimes, asylees who
have been convicted of an aggravated felony will be able to ob-
tain thisrelief only in rare situations.

Matter of K-A-, 231. & N. Dec. 661 (BIA 2004).

Litigation
SUPREME COURT UPHOLDS STATE LAW REQUIRING INDIVIDUALS TO
IDENTIFY THEMSELVES WHEN ASKED DURING INVESTIGATIVE STOP —
In a5-4 decision, the U.S. Supreme Court has upheld a Nevada
law that authorizes police officersto detain individuals who are
encountered under suspicious circumstances and who refuse to
identify themselves when asked to do so.

The Court’sruling isvery narrow, relying on the limited reach
of the Nevada statute, which applies only to situations where an
officer reasonably suspects that a crime has been or is being
committed, and which requires the individual who is stopped to
provide his or her name but not answer any other question or
provide any other information. The decision does not resolve
whether a statute that required presentation of adriver’'slicense
or other identity documents would be constitutional. Nor does
the decision requirethat asuspect identify him or herself in every
situation, asthe Court recognized that there may be caseswhere
just providing one’s name may present a “real and appreciable
fear” of self-incrimination by so doing.

Thedefendant inthiscase, Dudley Hiibel, isaNevadarancher.
A deputy sheriff investigating a report of a fight encountered
Hiibel standing by a parked truck on arural road. The deputy
noticed that awoman wasin thetruck, that there were skid marks
behind the truck indicating that it might have come to a sudden
stop, and that Hiibel appeared to beintoxicated. When the deputy
asked Hiibel to produceidentification, Hiibel refused the request,
telling the officer that he had done nothing wrong. After the
officer repeatedly asked him to identify himself, Hiibel put his
hands behind his back and told the officer to arrest him and take
himtojail. Ultimately, the deputy arrested Hiibel and took himto
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jail after asking him 11 timesto identify himself.

The only charge brought against Hiibel was for violation of
NevadaRevised Statutes sec. 199.280, which allowsan officer to
detain a person stopped under suspicious circumstances “only
to ascertain his identity and the suspicious circumstances sur-
rounding his presence abroad. Any person so detained shall
identify himself, but may not be compelled to answer any other
inquiry of any peace officer.” Hiibel was convicted and fined
$250, and the conviction was upheld by the Nevada Supreme
Court. Hiibel then sought review in the U.S. Supreme Court,
which granted certiorari, resulting in the recent decision.

In upholding the statute, amajority of the Court distinguished
itsprior ruling in Brown v. Texas, 443 U.S. 47 (1979), which had
invalidated a“stop and identify” statute that did not require that
theinitial stop be“based on specific, objective facts establishing
reasonabl e suspicion to believe the suspect wasinvolvedin crimi-
nal activity” (quoting the majority opinion).

The Court also distinguished Kolender v. Lawson, 461 U.S.
352 (1983), wherethe Court had invalidated aCalifornialoitering
statute on vagueness grounds. The California statute had been
interpreted to require a suspect to provide an officer with “ cred-
ible and reliable” identification when asked to do so, and the
Court found that this requirement did not adequately apprise
individual s of what must be done to comply with the statute. The
Court noted that in this case Hiibel did not allege that the statute
was void for vagueness. Moreover, the majority noted that in
this case the Nevada statute requires “only that a suspect dis-
close his name” and “does not require a suspect to give the
officer adriver’'slicense or any other document.”

The Court concluded that requiring a suspect to provide his
or her namein the context of a brief investigative stop is consis-
tent with the principles of Terry v. Ohio, 392 U.S. 1 (1968), the
landmark case recognizing the right of policeto briefly stop and
investigate suspects based on “reasonable suspicion” short of
the “probable cause” required for an arrest. The Court found it
doesnot violate the FourthAmendment to inquireinto asuspect’s
identity in the course of a Terry stop, where the inquiry is “rea-
sonably related to the circumstances justifying the stop.”

The Court also rejected Hiibel’s claim that the statute viol ated
his FifthAmendment right agai nst self-incrimination, finding that
inthiscase Hiibel’srefusal to identify himself “was not based on
any articulated real and appreciable fear that his name would be
used toincriminate him, or that it ‘would furnish alink inthe chain
of evidence needed to prosecute’ him” (quoting Hoffman v. United
Sates, 341 U.S. 479, 486 (1951)). However, the Court expressly
rejected the state’s invitation to rule that evidence of identity is
“nontestimonial,” i.e., that by its very nature requiring an indi-
vidual to disclose his or her identity can never violate the Fifth
Amendment. Rather, whilefinding that “[a]nswering arequest to
disclose anameislikely to be so insignificant in the scheme of
things asto beincriminating only in unusual circumstances,” the
majority expressly recognized that such cases may arise.

Justice Stevens dissented on the ground that the statute vio-
lates the Fifth Amendment privilege against self-incrimination.
He would find that evidence of identity is testimonial, and that
themagjority’sinterpretation of the privilegeisunduly restrictive.

Justices Breyer, Souter, and Ginsberg dissented on the ground
that the majority opinion conflictswith clearly established Fourth

Amendment precedent. The dissenters argued that afundamen-
tal principle of aTerry stopisthat, whilean officer ispermitted to
stop a suspect and ask a moderate amount of questions without
having “probable cause” for arrest, a suspect cannot be pros-
ecuted for refusing to answer the questions.

The opinionislikely to cause uncertainty among both police
and the public as to the scope of a person’s rights when con-
fronted by police. An encounter with police is likely to be a
sudden event rather than aclearly-defined Terry stop. Inreal life
it may be difficult to distinguish between casual conversation
and a situation where one is reasonably suspected of criminal
conduct. However, if anindividual clearly states that he or she
does not choose to speak with an officer, asis one’'sright in any
casual conversation, the burden is on the officer to indicate that
aresponseisrequired. Another likely causefor confusionisthat
neither the police nor the public arelikely to be aware of whether
the state where the encounter occurs has a statute that requires a
suspect toidentify himself or herself that is sufficiently narrow to
meet the Supreme Court’scriteriafor constitutionality. Andwhile
the decision acknowledges that in some circumstances requiring
asuspect toidentify him for herself violatesthe privilege against
self-incrimination, those circumstances are not clear, and the cost
of invoking the privilegeislikely to be arrest and detention.

For immigration purposes, it isimportant to stressthe limited
scope of the ruling. Immigrants who are stopped by police and
asked to identify themselves, in jurisdictions with laws that so
require, generally must provide their names, but the ruling re-
quires nothing further. Because oneisnot likely to know whether
the particular state (or county) one is in has such a law, it is
probably safer to give one’s name, but no documents or other
information, when requested by state or local police. However,
because immigration officers have no authority to enforce state
or local laws, the ruling does not apply to them.

Hiibel v. Sxth Judicial Dist. Court of Nev., Humboldt Cty.,
No. 03-5554 (June 21, 2004).

CLASS ACTION FILED AGAINST TENNESSEE'S “CERTIFICATE FOR
DRIVING” LAW; DL-RELATED LITIGATION PENDING IN OTHER STATES —
Tennessee'snew “ certificate for driving” has been challenged in
alawsuit filed by the L eague of LatinAmerican Citizens(LULAC)
and several Tennessee residents against the state’s governor,
the commissioner of the Tennessee Dept. of Safety (TDOS), and
two of the TDOS's employees (League of Latin American Citi-
zens (LULAC) et al. v. Bredesen et al., No. 3:04-613 (U.S.D.C.
Middle Dist. Tenn. 2004)). Under alaw that went into effect on
July 1, 2004, only U.S. citizens and lawful permanent residents
may obtain aregular Tennessee driver’slicense, while nonimmi-
grant non-U.S. citizens (e.g., people who arein the U.S. on stu-
dent or temporary work visas) and undocumented persons must
obtain acertificatefor drivinginorder todrivelegally. (For more
background on thislaw, see“New Tennessee Law Creates' Driv-
ing Certificate’ for Most Noncitizens,” p. 3 of thisissue.)

The certificate states on its face, in red lettering on a white
background: “FOR DRIVING PURPOSES ONLY. NOT VALID FOR
IDENTIFICATION.” The TDOS began issuing it one year after
Tennessee passed a law banning acceptance of the Mexican
matricula consular as proof of driver’slicense applicants’ iden-
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tification. The caveat against the certificate being used as ID
puts Tennessee drivers who do not have any other form of offi-
cially recognized ID in abind. Under Tennessee law, persons
charged with traffic violationsare entitled to receive acitation in
lieu of arrest if they can present satisfactory evidence of their
identification. Driverswho have only acertificatefor driving risk
being arrested if the police stop them for atraffic violation. Some
jurisdictions within Tennessee have indicated that their officers
will accept the certificate as proof of identification for the pur-
pose of issuing driving citations, while others have said their
officerswill not. Asaresult, certificate-holders cannot be sure,
when they are pulled over by apolice officer, whether the officer
islikely toissuethem asimpletraffic citation or arrest them.

According to the lawsuit, TDOS employees also have confis-
cated lawful driver’slicenses, Socia Security cards, andimmigra-
tion and other identification documents from noncitizen driver’'s
license applicants, judging mistakenly that the documents were
false. Andinat least oneinstance, aT DOS empl oyee confiscated
documentsfrom aPuerto Rico—born U.S. citizen out of ignorance
of the fact that Puerto Ricansare U.S. citizens by birth.

Thelawsuit challengesthe constitutionality of the certificate-
for-driving law, arguing that it establishes an irrebuttable pre-
sumption that noncitizens (other than lawful permanent residents)
areathreat to homeland security, discriminates against them solely
because of their alienage or national origin, and restricts their
right to travel. The plaintiffs charge that the provision banning
acceptance of the matricula consular as proof of identity but not
banning acceptance of identity cardsissued by all other foreign
governments, aswell asTDOS employees seizing of applicants
immigration and other documents, violates the Fourth and Four-
teenth Amendmentsto the U.S. Constitution. Plaintiffsalso charge
that alaw which gives police officers virtually complete discre-
tion to determine what constitutes satisfactory evidence of iden-
tification is unconstitutionally vague.

Theplaintiffs, who are represented by Nashville attorney Jerry
Gonzalez, are seeking class action status for the case and report-
edly will ask for apreliminary injunction enjoining implementa-
tion of the new law.

Criticism of Tennessee's new law has come from all sides—
fromimmigrantseligibleto apply for the certificate, becausethey
fear it will mark them as being undocumented or will be confus-
ing, and from immigration restrictionists, including some Tennes-
seelegiglators. According to aJduly 27, 2004, Los Angeles Times
article, about 1,200 of the new cards have been issued since the
law took effect on July 1. Other states are likely to consider
enacting similar provisionsif the new law survives constitutional
challenge and attempts to amend or reped it.

Lawsuits challenging rulesthat restrict immigrants’ accessto
driver’slicenses are pending in other states, too:

* Noncitizens who have nonimmigrant visas or have applied
for lawful permanent residence are challenging Alabama rules
that prevent them from taking the driver’s license exam. They
alege that the rules conflict with Alabama statutes that do not
discriminate against noncitizens, viol ate the Fourteenth Amend-
ment to the U.S. Constitution, and unconstitutionally attempt to
regulate immigration, an area preempted by the federal govern-
ment. Defendants have filed a motion to dismiss the lawsuit.
Castro et al. v. Coppage and Alabama Dept. of Public Safety,

No. 2:04cv400-W (U.S.D.C. Mid. Dist.Ala.).

* In Indiana, two plaintiffs have challenged rules administra-
tively imposed by the Bureau of Motor Vehicles and the Indiana
Counter-Terrorism and Security Council requiring that driver’s
license applicants provide a Social Security number as well as
proof that they are lawfully present in the U.S. These require-
mentstook effect on July 15, 2002. Thelawsuit wasfiledin 2002,
and the partiesfiled cross motions for summary judgment, which
are pending. Roe v. Coleman, Marion County Superior Court,
Indiana.

* A class action lawsuit filed in lowa also challenges require-
mentsthat driver’slicense applicants present proof of lawful pres-
ence and a Social Security number. The defendants’ motion to
dismisswas granted, and the plaintiffs have appeal ed to the state
supreme court. Each side has filed briefs, and the parties are
awaiting a decision. Sanchez et al. v. lowa et al., No. 04-0176
(Supreme Court of lowa).

Onefurther instance of driver’slicense—related litigation mer-
itsmention: 1n 2002 a coalition of Minnesota groups, which in-
cluded the Minnesota Civil Liberties Union, theAmerican-Arab
Anti Discrimination Committee, Jewish Community Action, the
Somali Community of Minnesota, and the Somali JusticeAdvo-
cacy Center, successfully challenged state requirements that
driver’slicense applicants present proof of either U.S. citizenship
or lawful presence in the U.S. They argued that the state had
imposed the requirementswithout engaging inaformal rulemaking
process. The state Dept. of Public Safety then proposed immi-
grant-related driver’s license restrictions through the formal
rulemaking process, which alowed for public participation. The
administrative law judge who considered the proposed rules re-
jected themin large part. However, his decision was overturned
by the chief presiding administrative law judge, and the rules
requiring that applicants demonstrate lawful presence went into
effect.

The National Immigration Law Center will continue to track
litigation that challenges state statutes and rules which limit im-
migrants’ accessto driver’slicenses. Please notify Tyler Moran
at moran@nilc.org or Joan Friedland at friedland@nilc-dc.org of
new cases, existing cases that this article does not mention, or
developments in the pending lawsuits.

Employment Issues

NEW MACHINE-READABLE IMMIGRANT VISA IS PROOF OF EMPLOYMENT
ELIGIBILITY —An unexpired foreign passport with the new machine-
readable immigrant visa (MRIV), which includes the statement,
“UPON ENDORSEMENT SERVES AS TEMPORARY [-551 EVIDENC-
ING PERMANENT RESIDENT STATUS FOR 1 YEAR,” is acceptable
for establishing anon-U.S. citizen'seligibility to beemployedin
the United States, according to an Employer Information Bulletin
issued July 26, 2004, by U.S. Citizenship and Immigration Ser-
vices' Office of Business Liaison. Employers must now accept
this new evidence of a newly hired worker’s lawful permanent
residence status when the worker completes the 1-9 employment
eligibility verification process.

Asof June 28, 2004, each new MRIV issued by aU.S. embassy
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or consulateincludesthe new “TEMPORARY |-551" languageim-
mediately below the photograph of the person to whom the visa
isissued. When admitting avisa-bearer into the U.S. at aport of
entry, aDept. of Homeland Security officer “ places an admission
stamp on the upper portion of the MRIV, with part of the stamp
overlapping the adjoining page (just above the bearer’s photo-
graph),” according to the bulletin. For one year from the date of
endorsement by the DHS officer, thisstamped MRIV isvalid asa
document that, for purposes of completing the I-9 employment
eligibility verification form, establishes both the bearer’ sidentity
and employment authorization (i.e., it is considered to be in the
same class as the two other documentslisted initem 4 of ListA,
which ison thereverse side of thel-9 form).

A new hirewho presents aforeign passport with an endorsed
new MRIV within ayear of itsendorsement need not present any
other document to establish his or her employment eligibility.
Employers may not require aworker who choosesto present this
document when compl eting the I-9 process to present any other,
since requiring workers to present specific documents or more
documentsthan arelegally required can be aform of discrimina-
tion that violates the Immigration and Nationality Act's antidis-
crimination provisions. INA § 274B(6), 8 USC § 1324b(a)(6).

Theother two“ListA, #4” documentsthat serve astemporary
evidence of lawful permanent resident statusare (1) an unexpired
foreign passport with an unexpired temporary 1-551 stamp, and
(2) an unexpired foreign passport withan MRIV and an unexpired
temporary 1-551 stamp. On or before the date that the temporary
[-551 which aworker has presented expires, theworker’semployer
is required to reverify that the worker continues to be employ-
ment-authorized.

A PDF copy of the bulletin discussed hereisavailableat http:/
/uscis.gov/graphics/services/'empl oyerinfo/EIB113.pdf .

UNDER NEW INTERIM RULE, USCIS MAY ISSUE EADs VALID FOR LONGER
OR SHORTER THAN ONE YEAR — Under an interim rule issued July
30, 2004, which took effect immediately, U.S. Citizenship and Im-
migration Services (USCIS) may now issueto certain non-U.S.
citizens employment authorization documents (EADS) that are
valid for termslonger or shorter than one year, depending on the
circumstances that obtain in each individual case.

Under 8 CFR sec. 274a.12(a), noncitizenswith certainimmigra:
tion statuses are authorized to work in the U.S. by virtue of their
particular status. Theseincludelawful permanent residents, law-
ful temporary residents, refugees and asylees, persons granted
temporary protected status, persons with K (fiancée) or T (vic-
timsof human trafficking) visas, and others. Despite being auto-
matically eligibleto beemployedinthe U.S., some of theseimmi-
grants still must apply to USCIS for adocument that establishes
their employment authorization. Under 8 CFR sec. 274a.12(c),
noncitizens with certain other immigration statuses are required
to apply for employment authorization before they may be em-
ployed in the U.S. These include people who have pending ap-
plications for adjustment of status, applicants for suspension of
deportation (such as under the Nicaraguan Adjustment and Cen-
tral American Relief Act of 1997), and those who arein deferred
action status or who have been paroled into the U.S. for atempo-
rary period. Inmost cases, USCI S hasissued EADsthat arevalid

for one year per issuance.

Under the new interim rule, USCIS will now be able to issue
EADsthat are valid for more or lessthan one year, depending on
avariety of criteria, including: theapplicant’simmigration status;
the amount of time it generally takes to process the underlying
application or petition; what background checks are required for
the applicant and how much timeit generally takesfor other gov-
ernment agencies to complete such checks; and other security
considerations and factors as deemed appropriate by USCIS. The
rule also provides the agency with the discretion to modify an
EAD’svalidity period whenitissuesrenewal or replacement cards.
And USCIS now may issue EADsvalid for periods of up to five
yearsto persons granted asylum by an immigration judge or the
Board of ImmigrationAppeals.

Under the previous regul ations, most EADsissued werevalid
for one year, so that noncitizens whose underlying immigration
status was valid for more than one year or whose underlying
application for animmigration benefit waslikely to be pending for
more than ayear were required to apply for renewal cards, thus
creating additional work and expense for both them and USCIS.
According to the Federal Register notice announcing the new
interim rule, the agency plans “to issue field guidance to ensure
that adjudicators use standard criteriawhen exercising their dis-
cretion in establishing EAD validity periods.” USCIS still be-
lieves it is critical for security reasons to have the EAD expire
periodically, just asthe Form1-551 alienresident (“ green”) cards—
which areissued for aten-year validity period—do.

According to the Federal Register notice, the specific changes
being made to the regul ations regarding EADsfor asylees under
8 CFR secs. 274a.12(a)(5) and 274a.13(a) aretofacilitate USCIS's
immediate compliance withits statutory obligation under sec. 309
of the Enhanced Border Security and Visa Entry Reform Act of
2002 (“Border Security Act”), which took effect in May 2002.
Historically, personswho have been granted asylum by theimmi-
gration courts or the BIA have had then to apply separately for
an EAD, despitethefact that, once they are granted asylum, they
are automatically eligible to be employed in the U.S. This has
created unnecessary hardship for many, since usually there has
been along delay between the time they were granted asylum
and thetimethey received obvious proof, intheform of an EAD,
that they are employment-authorized. To address this problem,
the Border Security Act requires USCISto provide such asylees
with an employment authorization document “immediately upon
.. . being granted asylum.”

These interim rules are sure to cause confusion among those
who, besidesthe card-bearersthemselves, are most likely to look
at EADs. employers. One of the most complicated and burden-
some requirements employers must complete is to reverify the
employment eligibility of employeeswhose employment authori-
zationisvalidfor only limited periods of time. Eachreverification
must be performed on or before the date the worker’s EAD ex-
pires. But because applicationsfor EAD renewal sare backlogged,
workers often have to wait months before receiving an EAD re-
newal from USCIS. Thus, the agency’s plan to issue EADs that
are valid for less than a year will likely only increase both the
burden on employers who must reverify and the hardship on
workerswho will haveto apply more often for renewals.

Thisnew ruleislikely alsoto makeit harder for some employ-
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ment-authorized workers to obtain Social Security numbers
(SSNs), aswell as driver’s licenses and state-issued identifica-
tion cards. Issuance of SSNsto noncitizensis already generally
delayed, sometimes for several months, because before issuing
an SSN card to anoncitizen applicant the Social Security Admin-
istration first confirms the applicant’s information through the
SystematicAlienVerification for Entitlements (SAVE) system. And
some states have restricted the validity of driver’s licenses and
IDsissued to nonimmigrantsto the period of validity of the docu-
ments they present to establish that they are lawfully present in
theU.S.

Theduedatefor commentsontheinterimruleis Sept. 28, 2004.
Comments submitted viaregular mail should be sent to: Director,
Regulations and Forms Services Division, Dept. of Homeland
Security, 4251 Street, NW., Room 4034, Washington, DC 20536,
and should reference“BCISNo. 2152-01." Comments submitted
viaemail should be addressed to rfs.regs@dhs.gov, and the sub-
ject box should contain“ CISNo. 2152-01.”

69 Fed. Reg. 45555-57 (July 30, 2004).

EMPLOYER THAT QUESTIONED NATURALIZED CITIZEN'S EMPLOYMENT
ELIGIBILITY DID NOT DISCRIMINATE UNLAWFULLY, COURT FINDS—Ina
caseinwhich the naturalized U.S. citizen plaintiff alleged that he
was unlawfully terminated from his employment as a result of
discrimination based on hisrace, nationality, or national origin, a
federal district court in Kansas granted the defendant employer’s
motion for summary judgment, finding that the employer pro-
vided avalid, nondiscriminatory explanation for suspending the
plaintiff. The employer, Elite Logistics, Inc., had suspended the
employment-eligibleworker, Ramon Zamora, becauseit suspected
that the documents he had used to establish his employment
digibility werefraudulent. The plaintiff filed hiscomplaint under
TitleVII of the Civil RightsAct of 1964 (TitleV1I).

Zamoraobtained his Social Security cardin 1980 or 1981 and
becamealawful permanent resident in 1987. Elite Logisticshired
himinAugust 2001. At the time hewas hired, Zamoradisclosed
that he was aMexican national. He presented his alien registra-
tion (“green”) card and his Social Security card while completing
the I-9 employment eligibility verification processrequired of all
new hires. In December 2001, Elite L ogistics received atip that
the Immigration and Naturalization Service might be planning to
inspect the company’s1-9 records. The company then contracted
with two independent contractors, DataSource and Verifications,
Inc., toverify thevalidity of all its(approximately 650) employees
Socia Security numbers (SSNs).

In early 2002, DataSource notified Elite L ogistics that some-
one besides Zamora had used Zamora's SSN in California, and
Verifications notified the company that someone other than
Zamorahad used his SSN for credit purposes. Verificationsnoti-
fied Elite Logisticsthat an official verification of thevalidity of an
employee’ s SSN can be made only by the employer through the
Social Security Administration (SSA). However, Elite Logistics
decided to “put the burden of proof on the employee,” because
DataSource and Verifications had found problems with approxi-
mately 35 to 40 of the 650 SSNsthey had checked.

On May 10, 2002, Elite Logistics gave Zamora ten days to
verify that hewas employment-authorized. On May 22, the com-

pany called Zamorainto its office along with his union steward,
who served asinterpreter. At thispoint, Elite Logistics suspended
Zamoraindefinitely until he could bring in documentsthat would
convince the company that he was eligible to be employed inthe
U.S. Onor about May 22, Zamora brought the employer an INS
document showing that he had applied for naturalization in 2001.
Hea so brought hisearningsrecordsfrom the SSA, which showed
that, indeed, someone named “R. Zamora” whose date of birth
was different from the plaintiff’shad used Zamora's SSN.

Elite L ogi stics became even more concerned about Zamora's
SSN when the employer noticed the different birth dates in the
SSA records, so Zamorawas told to bring in further documenta-
tion. Zamora testified in his deposition that he then presented
his naturalization certificate but that, instead of accepting it as
proof of hisemployment eligibility, the employer told Zamoranot
to return to work until he obtained adifferent SSN. Thefollowing
day, Zamorabrought adocument from the SSA verifying that the
SSN he had been working under had indeed been assigned to
him. After the company’s secretary confirmed with the SSA that
the SSN was assigned to Zamora, he was called and asked to
return to work.

While the federal court found that Zamora had established a
prima facie case (i.e, that al of the necessary elements were
present to show that he had a potential discrimination claim), it
alsofound that Elite L ogistics offered | egitimate, nondiscrimina-
tory reasons for its conduct, because the company feared the
ramificationsof an INSinspection. The company argued that “its
actions were justified by its good faith attempts to abide by fed-
eral lawsthat makeit unlawful to employ [undocumented] immi-
grants.” Relying on Hoffman Plastic Compounds, Inc. v. NLRB,
122 S. Ct. 1275 (2002), the court stated that “[e]mployers who
violatethe[Immigration Reform and Control Act of 1986 (IRCA)]
are punished by civil fines and may be subject to criminal pros-
ecution,” and held that it was satisfied that “defendant had a
legitimate, nondiscriminatory reason for requiring plaintiff to pro-
duce documents that adequately evidenced his right to work in
this country, for giving him ten-days’ notice that he needed to do
so, and for taking him off work indefinitely on May 22 when he
failed to do s0.” (For a summary of the Hoffman decision, see
“ Supreme Court Bars Undocumented Worker from Receiving Back
Pay Remedy for Unlawful Firing,” IRU, Apr. 12, 2002, p. 10.)

Finally, the court found no evidence in the record from which
areasonable inference could be made that the justifications pre-
sented by the defendant were a pretext for discrimination on the
basisof the plaintiff’srace, nationality, or national origin. It noted
that the plaintiff was treated largely the same as the company’s
other employees. The defendant may “have been overly strin-
gent in rejecting certain documents as adequate, instead demand-
ing documentation specifically from the Social Security Adminis-
tration,” the court recognized. “But that is insufficient to give
riseto aninferenceof pretext,” it held. Thecourt also rejected the
plaintiff’s argument that the defendant “ did not affirmatively ini-
tiate an independent investigation of the matter himself by, for
example, reviewing copies of documents attached to plaintiff’s
original 1-9 form in his personnel file, taking time to review the
other documents plaintiff presented to [defendant], and calling
the telephone numbers listed on the various forms,” except for
thelast one from the SSA.
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Zamoraalso argued that under IRCA’ santi—" document abuse”
provision, it wasunlawful for Elite Logisticsto reject the various
documents he presented to verify hisemployment eligibility, and
to require him to present specific documents from the SSA in-
stead. However, the court held that whileit “istruethat the IRCA
states that an employer should not request ‘more or different
documents.. . . or [refuse] to honor documents tendered that on
their face reasonably appear to be genuine,’ . . . the IRCA pro-
videsthat doing soisan ‘unfair immigration-rel ated employment
practice’ only if anemployer doesso” whenitis“*hiring, recruit-
ing, or referring anindividual for employment inthe United States.’
Thus, an employer must accept specific documents only for ini-
tial employment purposes, not for purposes of continuing em-
ployment.” The court rejected the plaintiff’s argument and in-
stead stated that the “defendant could not turn ablind eyeto the
results of the investigations by DataSource and Verifications,
which revealed potential problemswith theplaintiff’sSSN.” Fur-
thermore, the court stated that “ nothing in the IRCA required [the
employer] to accept the other documents plaintiff presented.”

Finally, the court’s decision does distinguish the allegations
made, in thiscase, of discrimination based on race, nationality, or
national origin—which the plaintiff brought under Title VII—
from claims of discrimination based on citizenship or alienage.
The court cited to Espinoza v. Farah Mfg. Co., 414 U.S. 86, 95
(1973), in pointing out that because discrimination based on citi-
zenship or alienageisnot covered by Title VI, such discrimina-
tionisconsidered to be an unlawful immigration-related employ-
ment practice under the IRCA.

Given the facts of this case and the issuesit raises, it is clear
that in addition tofiling hisclaim under Title V11, the plaintiff also
should have filed document discrimination and citizenship dis-
crimination claims under the IRCA and pursued any administra-
tive remedies available viathat route. Asthe court pointed out,
thesetypes of claimsare different from those that can be brought
under Title V1l and generally must first befiled with the Office of
Specid Counsd for Unfair Immigration-Related Employment Prac-
tices (OSC), whichispart of the Civil RightsDivision of the U.S.
Dept. of Justice. Nevertheless, because the OSC, which enforces
IRCA! santidiscrimination provisions, and the Equal Employment
Opportunity Commission (EEOC), which enforcesTitleVII'santi-
discrimination provisions, have entered into a memorandum of
understanding, so that claims brought under IRCA are consid-
eredtobe* cross-filed” under Title VIl and vice versa(to protect
charging partieswho file a claim with the wrong agency or raise
claimswith one agency over which the other hasjurisdiction), it
is possible that, under the IRCA, Zamora still may have a live
claim. (For moreinformation on filing adiscrimination complaint
with the OSC, contact MarielenaHincapié (hincapie@nilc.org) or
AnitaSinha(sinha@nilc.org); and visit the OSC’'swebsite at http:/
/www.usdoj.gov/crt/osc/index.html.)

This case raises a number of important issues and concerns.
First, it shows that many employers continue to be confused
about which documents establish an employee’ swork authoriza-
tion. The fact that Zamora presented both a green card and a
Social Security card when he was first hired indicates that the
employer was probably requiring more documentation of new
hiresthan the IRCA-established I-9 employment eligibility verifi-
cation process requires. And because Zamora presented proof

when he was hired that he was a lawful permanent resident, his
employer should not have required him to reverify his employ-
ment eligibility. The employer based its demand that Zamora
reverify his employment eligibility on information provided by
the booming cottage industry of private contractors and new
software that make it possible for employers to run al types of
checks on their employees. It is bad enough that governmental
agencies databases are severely compromised by errors and
outdated data, but now employers also have to contend with
these third party verification services that facilitate potentialy
unlawful employment practices.

And finally, although the federal court in Kansas pointed out
that citizenship-based discriminationisunlawful under the IRCA,
the court’sfinding that claimsunder thisprovision can be brought
only with respect to the hiring, recruitment, or referral stages of
employment is clearly erroneous, since under certain circum-
stances reverifying an employee’s work authorization can be a
form of “ document abuse” discriminationin violation of INA sec.
274B(a)(6), 8 USC sec. 1324b(a)(6), aswell asaform of national
origin or citizenship discrimination.

The plaintiff has since appealed this decision.

Zamora V. Elite Logistics, Inc.,
2004 U.S.Dist. LEX1S7861 (D. Kan. May 4, 2004).

FEDERAL COURT IN NY AFFIRMS WORKER'S RIGHT TO SEEK BACK PAY
IN SEXUAL HARASSMENT SUIT — In a decision that highlights the
importance of not disclosing theimmigration status of aplaintiff
in an employment or labor dispute proceeding, a federal court
found that Hoffman Plastic Compoundsv. NLRB, 122 S. Ct. 1275
(2002), does not foreclose a back pay award in a sexua harass-
ment suit brought under federal, state, and New York City laws.
The court made its finding because there was insufficient evi-
dence in the record for the court to determine whether Hoffman
appliedinthecase. (For asummary of theHoffmandecision, see
“Supreme Court Bars Undocumented Worker from Recelving Back
Pay Remedy for Unlawful Firing,” IRU, Apr. 12, 2002, p. 10.)

In Molina v. J.EK. Tailor Corp. and Koo Kim, a garment
worker, Jenny Molina, alleged that she was sexually harassed by
Koo Kim, her supervisor and a principal shareholder of J.EK.
Tailor Corporation. Importantly, sheidentified herself inthe com-
plaint only as a*Hispanic female.” Molina started working for
JEK. in 1995 as a seamstress. She alleged that Kim began to
harass her sexually in 1997, initially by making comments that
were sexual in nature, touching her inappropriately, and urging
her to accompany him to his office to have sexual relations with
him. Molina alleged that after she was relocated to a sewing
machine closer to Kim’s office, the sexual harassment became
worse. Molina eventually submitted to Kim’'s sexual demands,
engaging in sexual intercourse and other sexual contact with him
on aregular basisfor three years.

Molinawarned Kim directly in 1999 that if his conduct contin-
ued, shewould report himto agovernment agency. Kim responded
by telling her tolook for another job. InAugust of 2000, Kimtold
Molinathat another manager at J.F.K. with whom he had argued
had threatened to reveal Kim’'s sexual relations with Molina to
Kim’'swife. A week later, Molinawas summoned to Kim'soffice,
where Kim and his wife were present. Kim's wife confronted
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Molina, who denied that she had been having sexual relations
with Kim. Molinawasdischarged that sameday. In September of
2000, Molinafiled atimely discrimination charge with the Equal
Employment Opportunity Commission (EEOC) against Kim and
J.EK. The EEOC issued aright-to-sueletter, and in May of 2001
Molinafiled asexual harassment discrimination chargein federal
district court.

The magistrate judge in Molina's case was directed by the
district court judge to recommend the amount of damagesMolina
should recover given the defendants’ failure to answer or other-
wise respond to the complaint. In response to the court’s order,
Molina submitted a declaration in support of her claim for dam-
ages. After the defendants did not respond to the court’s order
for submissions, the magistrate recommended award amountsfor
back pay, front pay, and compensatory and punitive damagesfor
Molina

Although neither party raised the Hoffman decision asan is-
sue, the magistrate in his opinion addressed whether Hoffman
precluded Molina from seeking back pay. Citing, among other
cases, Lopez v. Superflex, Ltd., 2002 U.S. Dist. LEXIS 15538
(SD.N.Y.Aug. 21, 2002) (discussed in“Employee Can MakeADA
Claim without Pleading Work Authorization, but Action Could
Lead to Adverse Inference about Immigration Status,” IMMmI-
GRANTS' RIGHTS UPDATE, Oct. 21, 2002, p. 12), the judge found
that “ because plaintiff’simmigration statusis not clearly identi-
fied in the record in this case. . . the applicability of Hoffman
Plastic cannot be determined with certainty [and thus] the Court
findsthat plaintiff hasaviable claim for an award of back pay.”

Molina v. J.F.K. Tailor Corp. and Koo Kim,
2004 U.S. Dist. LEXIS7872(S.D.N.Y.Apr. 30, 2004).

MICHIGAN SUPREME COURT VACATES ORDER GRANTING MOTION TO
APPEAL IN WORKERS’ COMPENSATION CASE — In an appesal from a
Michigan Court of Appeals decision finding that undocumented
workers are covered by Michigan's workers' compensation law
and are entitled to full medical benefitsif injured on the job, but
that their right to wage-loss benefits ends at the time that the
employer “discovers’ they are unauthorized to work, the Michi-
gan Supreme Court has vacated its previous order granting the
parties’ motion to appeal. Thismeansthat thelower court’s deci-
sion, Sanchez et al. v. EagleAlloy, Inc., 254 Mich. App. 651, 658
N.W.2d 510, remains as the binding precedent regarding undocu-
mented workers' right to workers' compensation benefits in
Michigan.

Inthiscase, theemployer had “discovered” the plaintiffs’ lack
of work authorization when, as the court of appeals put it, the
workers* admitted use of fake documentsto obtain employment.”
Relying on the U.S. Supreme Court’ sreasoning inHoffman Plas-
tic Compounds, Inc. v. NLRB, 122 S. Ct. 1275 (2002), the court of
appeals concluded that the plaintiffs' use of fake documents to
obtain employment constituted a“ commission of acrime” under
the Michigan workers' compensation statute. The employer had
fired the workers after receiving “ no-match letters’ from the So-
cial Security Administration (SSA) stating that the Social Secu-
rity numbers the workers were using were invalid. (For more on
Sanchez, see*Michigan Court of AppealsLimitsWorkers' Com-
pensation Recovery in Cases Involving Undocumented Work-

ers,” IMMIGRANTS' RIGHTS UPDATE, Feb. 21, 2003, p. 11. For a
summary of theHoffman decision, see“ Supreme Court BarsUn-
documented Worker from Receiving Back Pay Remedy for Un-
lawful Firing,” IRU, Apr. 12,2002, p. 10.)

In vacating its order, the Michigan Supreme Court left undis-
turbed the lower court’s rejection of the employer’s argument
that the undocumented workers' rights under the workers' com-
pensation scheme should be limited because they had entered
into an “illegal contract,” thus rendering the employment rela-
tionship void. In adissenting opinion, the supreme court’s Jus-
tice Markman chastised the majority for not addressing the un-
derlying issues in the case, which the justice considered to be
“important not only for their impact upon [undocumented immi-
grants], but equally for their impact upon the rule of law and the
meaning of citizenship.” LiketheU.S. Supreme Court'sanalysis
in Hoffman, Markman'’s dissent focuses on the workers’ wrong-
doing. “Thereisno disputethat illegality permeatestherelation-
ship between the partiesin this case,” Markman wrote. “Plain-
tiffsobtained forged Social Security and alienidentification cards
and lied on their employment applications with defendant with
regard to their immigration and Social Security status.” Also: “It
iswell-established that a promise or agreement requiring the per-
formanceof acriminal or tortiousact isillegal, unenforceable, and
void.”

Thedissent asks, rhetorically, whether the decision of the court
of appeals presumes “that Michigan law is neutral as between
illegal aliensand personswho are citizens or otherwise lawfully
within the United States, or isthe presumption that illegal aliens
do not congtitute apart of the civil community inthe sameway as
do citizens and legal aliens?’ It concludes, “The overarching
issue here pertains to the cognizance that the legal system will
take of the uniquely unlawful behavior of illegal aliens, an unlaw-
ful behavior that is ongoing and omnipresent.”

Given the Michigan Supreme Court’s order to vacate the ap-
peal, it iscritical that advocates for injured workersin Michigan
take every step possible to ensure that no red flags or suspicions
areraised regarding aclaimant’simmigration status. At thevery
first indication that defense counsel will be seeking discovery on
aworker’s status, it isimportant to seek a protective order (see
“9th Circuit Upholds Protective Order Limiting Employers’ In-
quiriesinto Plaintiffs’ Immigration Status,” IRU, June 18, 2004,
p. 5). Because the facts of this case arise from issues related to
the SSA “no-match letter,” advocates should stay on top of the
developments regarding these letters and particularly educate
workers about how to respond when their employers receive no-
match lettersregarding them. (For more about thisissue, seethe
“Tool Kit for Organizers: Social Security Administration’s‘No-
Match’ Letters,” availableat http://www.nilc.org/immsemplymnt/
SSA-NM_Toolkit/index.htm.)

Sanchez et al. v. Eagle Alloy, Inc.,
2004 Mich. LEX1S1557 (July 23, 2004).

GEORGIA COURT UPHOLDS DEPORTED WORKER'S RIGHT TO RECEIVE
WORKERS’ COMPENSATION — An appellate court in Georgiahasre-
jected an employer’ sargument that Hoffman Plastic Compounds,
Inc.v. NLRB, 122 S. Ct. 1275 (2002), precludesaworker who was
serioudly injured whileworking inthe United States, but who was
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deported yearslater, from collecting workers' compensation. (For
a summary of the Hoffman decision, see “ Supreme Court Bars
Undocumented Worker from Receiving Back Pay Remedy for
Unlawful Firing,” IMMIGRANTS RIGHTSUPDATE, Apr. 12, 2002,
p. 10.)

Theemployer, Wet Walls, Inc., began paying the worker, Saul
Ledezma, temporary total disability (TTD) benefits after he in-
jured hisback and became partially paralyzed while working for
Wet Walls in 1989. In 1996, immigration authorities detained
L edezmaand deported him from the U.S. After he was deported,
Ledezmafiled aclaim for resumption of TTD benefits, aswell as
for alump sum payment of permanent partial disability (PPD)
benefits.

The State Board of Workers' Compensation administrativelaw
judge ordered Wet Walls to pay Ledezma both TTD and PPD
benefits. Wet Walls appealed to the workers' compensation
board’s appellate division, which affirmed the award of TTD ben-
efits. The appellate division found, however, that Ledezmawas
not entitled to PPD benefits because hisentitlement to TTD ben-
efits precluded such an award under Georgia sworkers' compen-
sation statute.  Wet Walls subsequently appealed to the state
superior court, which affirmed the original ruling made by the
workers' compensation board. Wet Walls appealed once again,
and the case went before the Georgia Court of Appeals.

Wet Walls argued that requiring it to pay benefits to a non—
U.S. citizenwhoisincapable of workinginthe U.S. “ contravenes
the doctrine set forth in Hoffman Plastic Compounds.” The court
of appeals characterized Wet Walls' argument as “not entirely
clear.” The court found that “[b]y contending, albeit indirectly,
that this Court is bound by Hoffman, the employer seemsto sug-
gest that federal law preemptsstatelaw inthisregard. Thisargu-
ment isnot well-founded.” Recognizing that theissue of whether
Hoffman preempts state workers' compensation lawsis a ques-
tion of first impression in Georgia, the court relied on other state
courts that found no conflict between the Immigration Reform
and Control Act of 1986 (IRCA), which requires that employers
verify theemployment eligibility of all new hiresand providesfor
sanctions against employers that fail to comply adequately with
this requirement, and state workers' compensation statutes that
do not prohibit undocumented workers from receiving benefits.

Wet Walls set forth two additional arguments that it should
not be made to pay Ledezma workers compensation. It con-
tended that, because under IRCA it cannot re-employ Ledezma, it
should be permitted to stop paying him income benefits. Wet
Walls also argued that requiring it to pay benefits to a deported
immigrant, who isincapable of working inthe U.S,, violates the
right of equal protection under the law. The court of appeals
rejected both of Wet Walls' additional argumentsaslacking merit,
given that since L edezma has been deemed “totally disabled and
unabletowork,” itishisphysical condition and not IRCA or the
fact that he has been deported that renders him incapable of
working.

The court of appeals did, however, rulein favor of Wet Walls
asto Ledezma'sclaimfor PPD benefitsfor thetime hewasincar-
cerated by immigration authorities. Indoing so, it agreed with the
reasoning of the workers' compensation board’s appellate divi-
sion that Ledezmais not entitled to PPD benefits because Geor-
gialaw precludesthe payment of PPD benefitswhilean employee

isentitledto TTD benefits. On appeal totheworkers' compensa-
tion board’ s appellate division, Ledezmahad argued that since he
wasno longer receiving TTD benefitsat thetime hewasincarcer-
ated, the employer was required to commence payment of PPD
benefits. The court of appeals disagreed with Ledezma, finding
that Georgialaw conditions payment of benefits on whether an
employee is entitled to benefits, not whether an employeeisre-
ceiving compensation. The court pointed out that L edezma had
been totally disabled from employment since hisinjury, and thus
he had been entitled to receive TTD benefits since that date. It
therefore concluded that “[t]he only reason he has not received
benefitsis because of hisincarceration. And we see no reason to
requirean employer to commence PPD benefitswhen an employee
isincarcerated because to do so might provide awindfall to the
employee.”
Wet Walls hasfiled an appeal to the Georgia Supreme Court.
Wet Walls, Inc., et. al. v. Ledezma, 2004 Ga. App. LEX1S454
(Ga. Ct.App. Mar. 30, 2004).

GRANTS AWARDED FOR TRAINING ON PREVENTION OF IMMIGRATION-
RELATED EMPLOYMENT DISCRIMINATION —The Office of Specia Coun-
sel for Immigration-Related Unfair Employment Practices (OSC)
announced recently that it has awarded $745,000 in grants to
thirteen nonprofit groups across the United States for the pur-
pose of conducting public education programs for workers and
employerson thetopic of immigration-related job discrimination.
These projects are funded from Oct. 1, 2004, through Sept. 30,
2005. The OSC is part of the Civil Rights Division of the U.S.
Dept. of Justice.

Thegranteeswill assist discrimination victimsinfiling charges,
conduct seminars for workers, employers and immigration ser-
vice providers; distribute educational materials in various lan-
guages, and place advertisements in local communities through
both mainstream and ethnic media. The organizations that re-
ceived the OSC grantsinclude theAsian PacificAmerican Legal
Center of Southern California, in partnership with theAsian Law
Caucus; the Central American Resource Center (CARECEN) in
Los Angeles; James Madison University; Catholic Charities of
St. Petersburg, Florida; HeartlandAlliance for Human Needsand
Human Rights, in partnership with the Chicago Interfaith Com-
mittee on Workers Issues; the New York City Commission on
Human Rights, in partnership with the New York Immigration
Coalition; the Legal Aid Society of Mid-New York; Legal Aid
Servicesof Oregon, in partnership with the Oregon Legal Center;
Catholic Charities of Dallas; Catholic Charities of Houston; the
Arab Community Center for Economic and Socia Services(AC-
CESS); and theAFL-CIO’sWorking for Americalnstitute.

NILC also was awarded a grant for a project that focuses on
conducting trainingsto service providers that serve low-income
immigrants, technical assistance to service providers on issues
related to the anti-discrimination provisions of the Immigration
and Nationality Act, and policy analysis and advocacy on these
issues and others affecting low-wage immigrant workers.

For more information about protections against employment
discrimination based upon citizenship, immigration status, and
national origin, the OSC can be contacted at any of thefollowing
toll-free phone numbers: employerscall 1-800-255-8155 (or TDD
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for hearingimpaired: 1-800-362-2735); workerscal 1-800-255-7688
(or TDD for hearingimpaired: 1-800-237-2515). Or visittheOSC's
website at www.usdoj.gov/crt/osc.

PRESIDENT BUSH NOMINATES A NEW 0SC SPECIAL COUNSEL — Presi-
dent George W. Bush has nominated Florida attorney William
Sanchez to head the Office of Special Counsel for Immigration-
Related Unfair Employment Practices (OSC), whichispart of the
Civil Rights Division of the U.S. Dept. of Justice.

Sancheziscurrently senior partner inthelaw firm of William J.
Sanchez, PA., specidizing inimmigration and international law.
Prior to establishing his own firm, he was an international law
professor at Ateneo University in Manila, Philippines. Earlierin
his career, he worked as a staff attorney at the Haitian Refugee
Center in Miami, Florida. Sanchez earned his bachelor’s degree
fromthe University of Miami and hisJ.D. from Georgetown Uni-
versity.

His nomination for a four-year term as Special Counsel was
sent to the Senate on June 1, 2004, and was scheduled for a
hearing before the Senate Judiciary Committee on July 22, 2004.
Hisconfirmationis pending.

Public Benefits Issues

CENTERS FOR MEDICAREAND MEDICAID SERVICES DETAILS PROPOSED
PROCESS FOR DISTRIBUTING EMERGENCY SERVICES REIMBURSEMENT
FUNDS — The Centersfor Medicareand Medicaid Services(CMS)
has released a “policy paper” that details its proposed process
for distributing funds allocated under section 1011 of the Medi-
care Prescription Drug, M oderni zation and Improvement Act (* sec-
tion 1011"). Section 1011 appropriates a billion dollars over a
four-year period to reimburse hospitals, physicians, and emer-
gency transportation—providers for unreimbursed emergency
servicesto non—U.S. citizens who are undocumented, have tem-
porary permission to enter into the United Stateson “ border cross-
ing cards,” or are paroled into the U.S. to receive emergency
health care.

The Medicare law provides that the reimbursement funds be
distributed directly to the healthcare providers but does not set
forth a process for determining the amounts providers will re-
celve. NILC, healthcare providers, and other advocates urged
the CM Sto adopt a“ proxy” -based reimbursement methodol ogy
to avoid deterring undocumented persons and their familiesfrom
seeking needed health care. A proxy method would useaformula
to determine the proportion of a provider’s total uncompensated
care costs attributable to persons within the reimburseable cat-
egories. The CMS's policy paper rejects the “proxy” proposal
and relieson anindividual claims—based method to all ocate sec-
tion 1011 funds among providers. The CMS's proposed process
requires providersto query individual patients about their immi-
gration status and encourages providers to obtain documents,
such asforeign driver’slicenses, that the CM S perceivesto iden-
tify persons as undocumented.

The CM S has provided aform for providersto usein making
the immigration status determination. The proposed policy pa-
per statesthat providers may make the immigration status deter-
mination through their state’s M edicaid application but asks pro-
vidersto supplement the application with thelevel of information
provided on the form. Theform containsindividual identifying
information, including the patient’s name, address and tel ephone
number; asks questions about the patient’s immigration status,
and collects information about documentation in the patient’s
possession, including falsified driver’slicensesand Social Secu-
rity numbers.

The policy paper contemplates that providers will submit ag-
gregated claims for reimbursement to the CMS on a quarterly
basis. The policy paper requires hospitalsand other providersto
maintain the records of patients status for auditing purposes
and does not include any provisions for protecting the confiden-
tiality of these records.

The CM Sdid not publish the policy paper in the Federal Reg-
ister and has declined requeststhat it engage in aformal notice-
and-comment rulemaking process. The CMSis accepting com-
mentsuntil Aug. 16, 2004. The policy paper isposted onNILC's
website at www.nilc.org/immspbs/health/Issue_Briefs/
Sec1011Reimbrsmnt.pdf.
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