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DHS EXPANDS USE OF EXPEDITED REMOVAL — The Dept. of Home-
land Security has published a notice in the Federal Registe
nouncing the agency'’s intention to expand the use of expe
removal.

Expedited removal is a procedure established by the lll¢
Immigration Reform and Immigrant Responsibility Act of 194
that allows immigration officers to issue expedited removal
ders, resulting in removals from the United States of non—\
citizens that generally are carried out with no hearing or rev
by an immigration judge. Under the statute, the procedure
be used against noncitizens who have not been admitted o
roled into the U.S. and who are determined to be inadmissibl
one of two grounds: (1) having procured an immigration ben

other entry document. Until now, the DHS has used the pr
dure only against arriving noncitizens at designated ports of
try. Under the new expansion of the program, the DHS will
expedited removal against noncitizens encountered within
miles of the border who entered the U.S. without inspection
than 14 days before the time they are encountered.

The notice explains that as a matter of prosecutorial discre
the DHS currently plans to apply the expanded expedited rem
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through fraud or misrepresentation, or (2) lacking a valid visa anoval who indicate an intention to apply for asylum will be inté
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Mexico or Canada; nationals of these two countries will be pla
in expedited proceedings only if they have “histories of crimi
or immigration violations, such as smugglers or aliens who h
r amade numerous illegal entries.” The notice also acknowled
itékdat noncitizens in a variety of circumstances “may poss
equitiesthat weigh against the use of expedited removal p
rgakedings.” People in this category include unaccompanied
)6 nors, members of the class action settlemehtiarican Baptist
orChurches v. Thornburgt60 F.Supp. 796 (N.D.Cal. 1991), an
U.Persons eligible for non—lawful permanent resident cancella
ewfremoval. For this reason, immigration officers will have disc
madipn to permit noncitizens to withdraw their application for adm
r sen to the U.S. and accept voluntary return, or to be place
e eagular removal proceedings.
efit The notice explains that individuals subject to expedited

pceiewed by an asylum officer and, if they are found to hav
efieredible fear,” will be referred to an immigration judge—as wi
usthose who assert that they fear being persecuted or tort
1Gshould they be removed to their country of origin. Individu
esslbject to expedited removal who claim lawful permanent r¢
dent, refugee, or asylee status or U.S. citizenship also may
tigheir claims reviewed by an immigration judge.
oval The notice also explains that individuals placed in exped

procedure principally against nationals of countries other t

haremoval proceedings will be detained without bail and not
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immigration law and in immigrants’ employment and public benefits
rights. In addition to this newsletter, NILC produces legal manuals, a
referral directory, and other community education materials.

ced
nal

ave
ges
ess
ro-

mi-

d
ion
re-
S_
d in

re-
Br-
e a
I
ured
als
BSi-
have

ted
pa-




SEPTEMBER 21, 2004

2

IMMIGRANTS’ RIGHTS UPDATE

roled except as a matter of discretion for a medical emergen
for a law enforcement purpose.

The DHS decided to implement the notice immediately, find
that to delay implementation in order to allow for public noti
and comment “would be impracticable, unnecessary, and
trary to the public interest.” The notice took effect on its publi
tion date of Aug. 11, 2004. 69 EB877-81 (Aug. 11, 2004)

ANTI- MATR/CULAPROPOSAL DEFEATED; FINANCIAL INSTITUTIONS CAN

CONTINUE ACCEPTING CONSULAR IDs — In a vote of 222 to 177, the
U.S. House of Representatives passed a bipartisan amendm

H.Amdt. 754, introduced by Reps. Michael Oxley (R-OH), Barn
Frank (D-MA), Jim Kolbe (R-AZ), Ed Pastor (D-AZ), and Rubgé

Hinojosa (D-TX) to strike the so-called Culberson amendme

that would have prohibited the Treasury Dept. from impleme
ing regulations that allow financial institutions to acce
matricula consularidentification cards as part of a valid cu
tomer identification program under the USA PATRIOT Act.
On July 22, 2004, the House’s Committee on Appropriatic
voted in favor of an amendment to the Transportation, Treag
and IndependentAgencies AppropriationsAct (HR 5025) for 20
which was introduced by Rep. John Culberson (R-TX) (
“HouseAppropriations Committee Votes agailitricula Con-
sular” IMMIGRANTS’ RIGHTSUPDATE, Aug. 9, 2004, p. 1). While
the anti-matricula consular provision introduced by Culber
passed by one vote in the Committee on Appropriations, it

not survive the floor debate on the Appropriations bill that tqo

place on Sept. 14, 2004.
Oxley framed the debate at the outset when he said:

cy@hoice but to cut off the funding to this regulation.”
In response, Rep. Ed Pastor (D-AZ) called into question
ngnotive underlying Culberson’s amendment, noting that it targg
ceonly matricula consular ID cards, which are used primarily|
sofitizens of Mexico.
ca- Hinojosa, one of the cosponsors of the effort to strike
Culberson amendment, reiterated that the incalia consular is
secure and that financial institutions should be allowed to ac
it as a valid form of ID for those wishing to open a new acco
He said that more than 160 counties, 1,180 police departm
377 cities, 33 states, and 178 financial institutions currently s
and accept the use of the matricula consular “as a meg
educe crime and violence, improve the U.S. economy,
mstrengthen our line of defense against terrorists attemptin
ain access to our financial institutions.”
“The mati cula cannot be used for obtaining any citizens
Ptbenefits, such as work authorization, the right to vote or ac
”"to public benefits,” Hinojosa said. “Rather, it enhances pu
safety and national security.”
NS Culberson and other opponents of the matricula consular
UNaised national security concerns, stating that the FBI and
P ice Dept. allege that “consular ID cards that foreign natior
*€ould use to open bank accounts are widely known to be e

forged.” Moreover, Rep. Dana Rohrabacher (R-CA) argued
| _allowing financial institutions to accept the matricula consd
PORyould make it easier for these banks to do business with illg
di migrants, and they would make a profit from it; but our coun
I?/\/ould be far less safe, and our children will be less safe if wi
this.”

The two sides in the debate disagreed sharply as to wh

Y

n-

Our amendment will strike ill advised language adopted i
the Committee on Appropriations that, if allowed to remain
in the bill, would prevent the Treasury Department from
enforcing regulations implementing customer identificatio
provisions in the USA PATRIOT Act that are critically im-
portant to combating money laundering and disrupting th
financing of terrorism. . .. The Bush administration and th
Treasury Department have registered their strong supp
for this amendment, arguing that denying access to t
mainstream financial system serves only to drive consu
ers into the underground financial economy, making it virtu
ally impossible to track their financial activity and frustrat-

the FBI and the Justice Dept. were for or against the accept
of matricula consular cards. Culberson and others claimed
these agencies were opposed to the Oxley-Frank-Kolbe-P3
Hinojosa amendment, while the amendment’s proponents ass
that the agencies actually supported it.

To clarify the matter, Rep. Spencer Bachus (R-AL), a subc
mittee chairperson of the Committee on Financial Services
rt plained that the section of the USA PATRIOT Act that Culbersg
e amendment would affect—section 326—is not self-executing
- requires the issuance of regulations. The Culberson prov
would prevent the Treasury Dept. from administering or enf
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ing regulations pursuant to section 326, thus effectively shu

ting

ing the government’s efforts to enforce anti-money laun} down any implementation or enforcement of the provisions in

dering and antiterrorist financing laws. In the words of [Trea

that section. Bachus further explained that the vice chair of the 9/

sury] Secretary Snow, if the section my amendment seeks to 11 Commission had recently testified before the House’s Commit-

strike becomes law, “it will be a step backwards in the finan
cial war on terror.”

tee on Financial Services and commended it for the pass

efforts.

Culberson, however, argued that his amendment would| not
have been necessary if the regulations adopted by the Treas
Dept. were sufficient to address the intention of the PATRI
Act to accurately identify and track individuals opening b nlj

accounts. The “Treasury rule says that any foreign governm NiE4 addressed to Speaker of the House Dennis Hastert.
issued document that evidences nationality, as long as it b argeﬁ‘er dated Sept. 14, 2004, stated:
photograph, is valid to open a bank account,” Culberson gaid. ' T ' '
“That is in complete violation of the PATRIOT Act. Sotheregu- The Department of Justice fully supports the

lation the Treasury Department adopted does not even megt theAdministration’s current policy under the USA PATRIOT
express letter of the law in the PATRIOT Act. So we had no other Act that requires banks and other financial institutions t

e of

section 326, calling it the cornerstone of anti-money laundefring

In countering Culberson’s allegations that the FBI and the
(%tice Dept. were opposed to the bipartisan amendment tg pre-
erve the use of matricula consular cards, Bachus presented a
etter for the record written by Deputy Atty. Gen. James B. Comey

The
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establish reasonable procedures for the identification and that the commission did not conclude that such measures

verification of new account holders, which is set forth in
regulations of the Department of the Treasury. Therefor
the [Justice] Department supports the Oxley-Frank-Kolb

amendment to H.R. 5025 that preserves these regulations. .|.

The Department of Justice, including the FBI, continue[s
to work closely with the Treasury Department on this an
other issues related to halting all financing of terrorists.

In the final roll call vote, 49 Republicans supported the Oxley
Frank-Kolbe-Pastor-Hinojosa amendment and 16 Democratg o
posed it. This legislative victory was a joint effort by financial

institutions, immigrants’ rights groups, consumer groups,
many others who worked in coalition to defeat, once again,
forts to limit the acceptance of consular ID cards by banks, cr
unions, thrifts, and other financial entities.

ADVOCATES WARY ABOUT RUSH TO IMPLEMENT RECOMMENDATIONS
IN9/11 COMMISSION’S REPORT — The recommendations of the fina
report of the National Commission on Terrofigaicks Upon the
United States (also known as the 9/11 Commission) are inte
to enhance the ability of the United States to fight terrorism.

it will be critical to ensure that in the rush to translate thehe Dept. of Homeland Security the responsibility of determin

commission’s recommendations into law and policy, care is ta
to avoid trampling the rights of the overwhelming majority
immigrants who are not terrorists.

Of particular interest to anyone interested in preserving im
grants’ rights is the commission’s recommendation under
heading “Immigration Law and Enforcement”:

Secure identification should begin in the United States. Th
federal government should set standards for the issuan
of birth certificates and sources of identification, such as
driver’s licenses. Fraud in identification documents is ng
longer just a problem of theft. At many entry points to
vulnerable facilities, including gates for boarding aircraft,
sources of identification are the last opportunity to ensur
that people are who they say they are and to check wheth
they are terrorists. [p. 390]

Significantly, the recommendation does not call specifica
for the creation of a national identity card. But at least som
the commission’s members seem to have this in mind. Sincé
report was published, the commission’s chair and vice-chair k
have stated that they neither object to the establishment
national ID card nor believe that this is where a federal ID st
dard-setting process would lead. This is, of course, an issue
affects citizens as well as noncitizen immigrants. Privacy
civil rights groups immediately warned that establishing a
tional ID card would open the door to more abuse. For exam
in its white paper, “Civil Liberties and the 9/11 Commission,” t
ACLU warns that a national ID card “would be highly unreliab
problematic for personal privacy and [a] new avenue for ra
profiling” (www.aclu.org/Files/OpenFile.cfm?id=16203).

Even more importantly, the 9/11 Commission’s report does
call for limiting immigrants’ eligibility for driver’s licenses, no
does it suggest that people be restricted from presenting for
documents, such as passports or consular IDs, to establish
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required to ensure the nation’s security. A fair interpretation
the commission’s recommendation is that the standards the
eral government sets “for the issuance of birth certificates
sources of identification, such as driver’s licenses,” should
limited to ones that improve the security or reliability of the do
ments. Measures that could be taken along this line migh
clude establishing training programs to improve the ability|
state departments of motor vehicles to detect fraudulent d
ments; adopting new technological means of enhancing d
Rient security, such as using holograms, ultra-fine lines, ang
N ual and hidden security features; implementing better audit
e}/_erification systems; and stepping up efforts to detect and
nt fraud within state departments of motor vehicles. It is
surprising, however, that immigration restrictionists such as
Federation for American Immigration Reform have interpreted
commission’s recommendation as seeking to limit immigrar
access to driver’s licenses (see, for example, www.fairus.
1l ImmigrationlssueCenters/ImmigrationlssueCenters.cfm?I
1199&c=14).
nded Bills currently being prepared in both the House and Sena
Bumplement the 9/11 Commission’s recommendations would g
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kethe federal standards for driver’s licenses and IDs. Becaus
ofcommission’s recommendation concerning IDs does not spe
cally suggest that Congress should oversee the implement
mief this responsibility, the danger exists that measures which
theommission did not recommend, such as establishing a nat
ID card or mandating limits on immigrants’ access to driver’s|
. censes, could be put into place by a department that often s
‘ehostile to the interests of immigrants and the protection of g
[ liberties.
i The report itself contains little concrete support for the pro
sition that establishing federal standards for identification do
ments would foil the plans of determined terrorists. Inthe p
| graph that precedes the recommendation, the commission
érthat virtually all of the 9/11 hijackers had acquired “some form
U.S. identification document, some by fraud. Acquisition of these
forms of identification would have assisted them in boarding com-
llymercial flights, renting cars, and other necessary activities” (p. 390).
e @ut the terrorists had passports that enabled them to board air-
> thianes and that, under current or probable future standards, woulc
ottkely have enabled them to obtain driver’s licenses. The hijack-
ofe@s who obtained driver’s licenses fraudulently in Virginia were
arable to do so because someone signed an affidavit falsely
tiag to their residency in the state. That gap in the system
anke plugged by more rigorous enforcement of the requirementthat
naa person applying for a Virginia driver’s license prove that he or
plshe actually resides in Virginia, but it won’t necessarily be fixed
neby a new set of standards imposed by the federal government.
e, The “Immigration Law and Enforcement” section of the repprt
cialoes set an important tone in its first paragraph when it asserts
that “Our borders and immigration system, including law enforce-
nahent, ought to set a message of welcome, tolerance, and justice
to members of immigrant communities in the United States arjd in
eitjmeir countries of origin. We should reach out to immigrant cam-
thaiwnities. Good immigration services are one way of doing so
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identity when they apply for a driver’s license. This indicateghat is valuable in every way—including intelligence.” Any leg-
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islation that purports to implement the report’s recommendations Meanwhile in New York, those who testified in favor of a pfo-
should be measured against this standard. cess that would allow all drivers, regardless of their immigration

Moreover, such legislation should make it more, rather t
less, possible for immigrants to obtain valid identification do
ments in the U.S. The commission recognizes that sourc
identification should ensure that “people are who they say
are.” Encouraging rather than preventing access to valid id
fication documents serves a clear national security purpost
everyone living in the U.S. could obtain a valid state-issued
law enforcement authorities would waste less of their resou
on verifying the identity of immigrants with whom they deal a
law-abiding immigrants would have less reason to fear con
with authorities. Legislation that, in effect, would encourage m
people currently living in the U.S. to obtain fraudulent doc
ments would be completely counterproductive. Finally, well-c
ceived legislation would not lose sight of the basic underly
purpose for issuing driver’s licenses: ensuring that all driy
who share our country’s roads actually know how to drive.

While the report comments that there is “a growing role
state and local law enforcement agencies” in thwarting terror
it is noteworthy that the commission does not even hint in
recommendations that state or local police should enforce fe
immigration law.

Democrats and Republicans in the House and Senate
asserted that legislation should be introduced that tracks
commission’s recommendations. In this election season, i
mains to be seen whether their efforts will translate into bills
have the potential to provide real national security protectic
or whether the legislation will be written to function primarily
an appeal by immigration restrictionists for the votes of th
who make up their “base.”

DRIVER’S LICENSES: ILLINOIS CREATES EXCEPTION TO SOCIAL
SECURITY NUMBER REQUIREMENT; N.Y. ASSEMBLY HOLDS HEARING ON
SSN VERIFICATION PROCESS — lllinois has enacted a law that wi

nastatus, to obtain licenses included the president-elect of
cuAmerican Immigration Lawyers Association, the executive dir
stof of the New York Immigration Coalition, a professor at t
haynited States Military Academy at West Point, and affected
enthigrants.

2. If The hearing was scheduled because the New York Dep
IDViotor Vehicles is currently in the process of verifying the 10
rcd& million SSNs in its database with the Social Security Admi
ndtration (SSA). The stated purpose of the DMV’s effort is to ve
tatite identities of individuals in the DMV database and unco
orany instances in which SSNs have been used fraudulently.

uYork DMV officials estimate that, as a result of this progra
pnbetween 275,000 and 300,000 licenses will be revoked or
inpended because their holders presented fraudulent SSNs
erapplying for licenses.

Like most states, New York requires driver’s license applica
foto present an SSN. However, also like most states, New
smajlows applicants who are ineligible for an SSN to present alte

itdve documentation (for an overview of states’ policies with
degrd to driver’s license, see www.nilc.org/immspbs/DL
state_dl_rgrmts_ovrvw_071404.pdf). Thus, in New York a drive
hdigense applicant may present a letter from the SSA stating
thiee applicant is not eligible for an SSN. Although no state
reuthorizes it to do so, the New York DMV also requires ap
hatants without an SSN to prove that they are lawfully in the U
ndNew York immigrants’ rights advocates estimate that of
aslicenses that will be suspended, 200,000 will be those issus
psemmigrants who are ineligible for an SSN and cannot proy
proof of lawful status.
The Puerto Rican Legal Defense and Education Fund has
a lawsuit challenging the New York DMV’s authority to imposé
lawful presence requirement on driver’s license applicants.
more on this lawsuit, see “Lawsuit Challenges N.Y. Requiren
| That License Applicants Present SSN and/or Proof of Lav

allow immigrants who are lawfully present in the United St

efesidence,” p. 6 of this issue.
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but ineligible for a Social Security number (SSN) to apply far a
“temporary visitor’s driver’s license.” The law will go into effe¢t
onJan. 1, 2005. And in New York, the state assembly’s Standiri@S SIMULTANEOUSLY TERMINATED AND REDESIGNATED FOR LIBERIA —
Committee on Transportation held a hearing on Aug. 19 to exariithe secretary of Homeland Security has terminated the cu
ine the New York Dept. of Motor Vehicles’ process for verifyingdesignation of Liberia as a country whose nationals (and pe
the SSNs of license-holders and applicants. of no nationality who last habitually resided there) are eligible
Under current law, lllinois requires all driver’s license appli-temporary protected status (TPS), but he simultaneously ha
cants to present an SSN unless they have “bona fide” religiodesignated Liberia for TPS. The TPS of Liberians who have
convictions against obtaining one. Supporters of the law thatatus under the current program will end on Oct. 1, 2004, ac
takes effect Jan. 1 argued that many lawfully present immigrantsig to the Federal Register notice announcing the decision. | The
such as students and family members of immigrants with wonledesignation for Liberia is effective from Oct. 1, 2004, until Oct. 1,
visas, are ineligible for an SSN and need to drive to attend sgha2005, but in order to benefit from it, current Liberia TPS—holders
or for work. will have to submit a new TPS application.
The new law will allow immigrants who are ineligible for an  According to the Federal Register notice’s supplementary
SSN to apply for a temporary visitor’s driver’s license if they garformation, the secretary of Homeland Security is terminating
prove that they are a resident of Illinois and that their presencedarrent TPS program because Liberia’s civil war has ended
the U.S. is lawful. The temporary license will be valid for thiegherefore “the conditions that prompted designation of Libg
years or for the period of time the individual is authorized tdor TPS are no longer met.” He has redesignated Liberia for T
remain in the U.S., whichever period is shorter. The statute ilrowever, because “the damage caused by the civil war has
structs the lllinois secretary of state to adopt rules regarding tlextraordinary and temporary conditions in Liberia that preV
design and content of the license. the safe return” of Liberians to their country.
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To be granted benefits under the new TPS program, natignale USCIS website or by contacting the USCIS Forms Line: 1-8
of Liberia and persons of no nationality who last habitually re870-3676.
sided there must register for TPS during a six-month registration
period that began onAug. 25, 2004, and will end on Feb. 21, 2005.

The Immigration and Nationality Act authorizes the secretarTPS EXTENDED FOR SOMALIA — The secretary of Homeland Securi

of Homeland Security to grant TPS to individuals in the Uni
States who are nationals of countries that are experiencing a
conflict, environmental disaster, or other extraordinary and t¢
porary adverse conditions. TPS also may be granted to indiv
als of no nationality who last habitually resided in a coun
whose nationals are eligible for TPS. The Dept. of Homel
Security estimates that there are 3,792 persons from Liberia
are eligible for TPS under the “redesignation” program.

To be eligible for TPS under the redesignation for Liberia,
applicant must

* be a national of Liberia, or have no nationality and have
habitually resided in Liberia;

* have been “continuously physically present in the Uni
States” since Aug. 25, 2004;

 have “continuously resided in the United States” since (
1,2002;

* be admissible as an immigrant except as provided under
sec. 244(c)(2)(A);

* not be ineligible under INA sec. 244(c)(2)(B) (i.e., must
have committed a felony and two misdemeanors in the U.S. ¢
ineligible for admission under INA section 208(b)(2), which b
persecutors of others, persons who have committed certain cr
and security risks); and

» must apply for TPS betweenAug. 25, 2004, and Feb. 21, 2

To register for TPS under the redesignation, an applicant n
submit

e Form 1-821 (Application for Temporary Protected Status) w
the $50 filing fee;

* Form I-765 (Application for Employment Authorization);

« two identification photographs (1¥2 x 1% inches);

« supporting evidence of identity, nationality, and proof
residence, as provided in 8 CFR sec. 244.9; and

» a $70 “biometrics fee” (for fingerprinting), unless the app
cant is under 14 years of age.

An applicant must file the forms with the U.S. Citizenship a
Immigration Services office that has jurisdiction over t
applicant’s place of residence. If the applicant wishes only

register for TPS and does not want employment authorization, lodfice that has jurisdiction over the applicant’s place of resider

or she must still submit Form 1-765 but need not pay the $
filing fee. Applicants seeking employment authorization w
cannot pay the filing fee can submit a fee waiver request
affidavit with the employment authorization application (f
waiver requirements, sS8&CFR sec. 244.20).

According to the Federal Register notice’s supplementary
formation, “An interim employment authorization document w
not be issued to an applicant unless the Form I-765, as part ¢
TPS registration package, has been pending with [USCIS] n
than 90 days after all requested initial evidence has been rece
including collection of the applicant’s fingerprints at an Applic
tion Support Center.”

Information concerning TPS is available at the USCIS webs
www.uscis.gov, or by calling the USCIS National Customer S

00-
69 F82297-99 (Aug. 25, 2004)
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edhas published a notice in the Federal Register extending the
rmigdation of Somalia as a country whose nationals and for
enresidents currently in the United States qualify for tempor|
idprotected status (TPS). The TPS program for people from Sg¢
trylia, which was due to expire on Sept. 17, 2004, has been exte
antb Sept. 17, 2005. The 60-day reregistration period for Soma
WHA®S beganAug. 6, 2004, and will remain in effect until Oct. 5, 20
The attorney general first designated Somalia for TPS in S
ar1991 because of ongoing armed conflict there. Subsequentl
designation was extended annually, and in Sept. 2001 the &
astey general redesignated the country for TPS, which allo
persons from Somalia who arrived in the U.S. after Sept. 199
ecpply for TPS. The current notice extending the designation
Somalia explains that it has been 13 years since Somalia has ha
Dcta functioning central government, that fighting continues there
between rival clans and factions, and that many Somalis have
INKmited access to food as a result of disrupted agriculture jand
drought. In addition, “Somalia currently lacks the institutions
otinecessary] to address the demands of a large volume of return-
r lees from the United States.”
ars  To register for the extension, nationals of Somalia (and indi-
megjuals of no nationality who last habitually resided there) previ-
ously granted TPS must apply during the 60-day registration pe-
DOBod. They need only file Form 1-821, Application for Temporary
nuBtotected Status (without the filing fee), Form I-765, Applicatipn
for Employment Authorization, and two identification photo-
ithgraphs (1%2” x 1%2").
Applicants who seek work authorization under the extension
must submit the $175 filing fee or a fee waiver request with|the
Form I-765; those who do not need work authorization must still
ofsubmit Form 1-765, but without the fee. Applicants who preyi-
ously registered for TPS and were fingerprinted do not need to be
li-refingerprinted and do not need to submit the $70 “biometric
services” fee. However, prior registrants who were not previ-
ncously fingerprinted because they were under 14 years of age but
newho now must be fingerprinted must pay this latter fee.
to Applicants must submit their applications to the BCIS dist

ict
ce.
175 Late initial registration is also available under the extensior. In
hoorder to apply, an applicant must:
and e be a national of Somalia (or a person with no nationality v
Or last habitually resided there);

* have been continuously physically present in the U.S. s
inSept. 4, 2001,
il «have continuously resided in the U.S. since Sept. 4, 2
f thed
nore * be admissible as an immigrant, except as otherwise prov
ivedder Immigration and Nationality Act sec. 244(c)(2)(A), and
a-ineligible under INA sec. 244(c)(2)(B).

Each applicant for late initial registration must also be abl
iteshow that during the registration period for the initial desig

ho
nce
DO1;

ided
not

2 to
na-
stra-

vice Center at 1-800-375-5283. Applicants may obtain forms frortion period for the redesignation (Sept. 4, 2001, through Sept

ertion (from Sept. 16, 1991, to Sept. 16, 1992) or during the regis
17,
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2002), he or she:

e was a nonimmigrant or had been granted voluntary de
ture status or any relief from removal,

* had an application for change of status, adjustment of
tus, asylum, voluntary departure, or any relief from removal pe
ing or subject to further review or appeal;

e was a parolee or had a request for reparole pending; or

» was the spouse or child of an individual currently eligible
be a TPS registrant. 69 BR937-40 (Aug. 6, 2004),

Litigation
LAWSUIT CHALLENGES N.Y. REQUIREMENT THAT LICENSE APPLICANTS
PRESENT SSN AND/OR PROOF OF LAWFUL RESIDENCE — Immigrants
are challenging the NewYork Dept. of Motor Vehicles’ refusal
issue new or renewal driver’s licenses or ID cards to large n
bers of actual and potential applicants because of its policy
practice of requiring that applicants present an acceptable S
Security number (SSN) and/or documentation showing that
are lawfully present in the United States.

Some of the lawsuit’s seven immigrant plaintiffs are not elidetters” to license/ID-holders for whom an SSN-related disc

gible to be issued an SSN and so were not permitted to re
their licenses, even when they fulfilled the alternative requ
ment under state regulations of presenting a letter from the S
SecurityAdministration stating that they are ineligible for an S$
New York DMV personnel told them that they also had to prov
proof of legal immigration status.

One of the plaintiffs, whom the federal government had grapted The defendants named in the lawsuit are Gov. George P

temporary protected status, was denied a learner's permi
cause the expiration date of her Dept. of Homeland Secu
issued employment authorization document was two days $
of six months from the date the learner’s permit would have b
issued. Although the EAD was renewable, the DMV appare
required that a document proving the license applicant’s lay
immigration status have an expiration date no earlier than
months from the date the license would be issued.

Another plaintiff, who had been granted asylum in the U.

and had applied for adjustment of status to lawful permar
residence, was issued a learner’s permit that expired on the
date that his refugee travel document expired. He subsequ
was denied a driver’s license because the DMV claimed his
had expired, despite the fact that the expiration of an asyl
refugee travel document does not indicate that the asylee’s
ful status has lapsed or been revoked.

paand the U.S. Constitution.

violates the due process clauses of both New York’s constitytion

As the plaintiffs point out, enforcing U.S. immigration law|is
stéhie responsibility of the federal government, not of a state D
ndioreover, they assert, denying immigrants licenses is cou

ability to track state residents’ whereabouts or to compel the
tacomply with insurance and other government mandates.

ing the statute, driver’s license and ID card applicants ar

quired to present either an S8M\a letter from the Social Securit

Administration (SSA) stating that they are ineligible for an S$N.
to Beginning in 2003, the DMV began to cross-check SSNs that
urhad been presented by driver’s license applicants against $SN-
amelated information provided by the SSA. According to informa-

ocimn cited in the lawsuit, SSNs presented by at least 600,000 li-

heense or ID card—holders did not jibe with the SSAs database.
Beginning in Jan. 2004, the DMV began to send “verificatjon

nancy exists. The letter instructs the recipient to verify his or
reSSN data with the DMV within 15 days, warning that failure to
ocgal will result in unspecified adverse action, including susp
5Nsion of the person’s license. The DMV has announced that,
deesult of this new policy, it expects to suspend the licenses ¢
cards of about 300,000 people in the near future.
ataki
he
op-
SN
d by
ation

bend New York DMV Commissioner Raymond P. Martinez. T
itystaintiffs, who have asked for a jury trial, seek an injunction st
haing the defendants from requiring production of a valid S
eand/or documentation of lawful status. They are represente
ntlyackson Chin of the Puerto Rican Legal Defense and Educ
vfufund. Cubas et al. v. Pataki et aNo. 04112371
Six (N.Y. Sup. Ct., filedAug. 27, 2004),

S.

neaTH CIRCUIT FINDS STATE FELONY CONVICTION FOR SIMPLE DRUG
SaROSSESSION IS NOT AN IMMIGRATION AGGRAVATED FELONY — A panel
enblythe U.S. Court of Appeals for the Ninth Circuit has gran
visehearing and issued a new decisionCiazarez-Gutierrez v.
eefsheroft,finding that a state felony conviction for simple pg
lagession of a controlled substance is not an “aggravated fel
for immigration purposes. The ruling establishes that in the N

ted

S
Ony”
inth

The lawsuit’s plaintiffs face extreme hardship and deprivatioiCircuit no state conviction for simple possession of a contro
if they cannot obtain licenses: loss of their livelihoods, as we|l asubstance is an “aggravated felony” for immigration purpo

lled
5€es,

difficulties getting their children to school or obtaining food,unless the offense either has a trafficking element or is punish-

medical care, and other services. The lawsuit alleges that able as a felony under federal drug laws.

statutory authority exists for the DMV requiring that applicants The court issued the ruling on a petition for rehearing with
present an SSN or proof of lawful status as a condition for obtainmusual procedural history. The court first ruled on the cag
ing a driver’s license or ID and that, with respect to this policyJanuary, finding that the respondent’s conviction did not cor|
the DMV violated rule-making provisions under state law. Theyute an aggravated felony for immigration purposeazarez-
also allege that the state’s failure to give them written notice dbutierrez v. Ashcrof856 F.3d 1015 (9th Cir. 2004). On that bas
actions taken against them or an opportunity to be heard, ag wilé court granted the petition for review and remanded the
as its failure to promulgate meaningful standards as to what dodwe-the Board of Immigration Appeals to adjudicate the petition
ments are acceptable to support a driver’s license applicatioapplication for cancellation of removal (see “9th Circuit Ovi

an
ein
sti-

Sl
case
er's

er-
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turns BIA Finding That State Conviction for Simple Drug Possgs-

sion Is ‘Aggravated Feloriyy | MMIGRANTS’ RIGHTS UPDATE,

Feb. 17, 2004, p. 6). After that opinion issued, the court orderespr. 1, 1997; or had their cases pending at the BIA between
supplemental briefing on whether the court is divested of jufist3, 1997, andApr. 1, 1997, and the Notice of Appeal had been

diction over the petition for review by section 242(a)(2)(C) of
Immigration and Nationality Act. Section 242(a)(2)(C) bars apg
late jurisdiction over petitions for review filed by immigrants wh
are removable for having committed certain criminal offens
including not only aggravated felonies, but also any control
substance offens€azarez-Gutierrez v. AshcroB66 F.3d 736
(9th Cir. 2004) (see “9th Circuit Withdraws Opiniordazares-
Gutierrez v. Ashcroft,IRU, May 20, 2004, p. 9).

In the latest ruling, the court reaffirmed its holding that t

conviction does not constitute an aggravated felony, basing it®n Service appealed the decision based upon IIRIRA

jurisdiction for the ruling on its authority to determine its jurisdi
tion. The court then found that, because the conviction d
constitute a controlled substance conviction, it did not have
risdiction to resolve the petition. Instead, the court determi
that the petition for review should be construed as a hal
petition and remanded to federal district court, and the court
tered judgment remanding the petition.
Cazares-Gutierrez v. Ashcroft, F.3d _,
2004 US App. LEXIS 17947 (9th Cir. Aug. 24, 2004

DEADLINE FOR FILING MOTIONS TO REOPEN UNDER BARAHONA
SETTLEMENT EXTENDED TO MAR. 20, 2005 — The deadline for class
members to file motions to reopen their deportation cases u
the settlement iBarahona-Gomez v. Asludtis being extended
to Mar. 20, 2005. The settlement provided for the motion-
reopen period to terminate 18 months after publication of
agreement in the Federal Register. That publication took plac
Mar. 20, 2003, and the deadline for motions was therefore S
20, 2004. However, the settlement also provided for this perig
be automatically extended a further six months if any class m
bers filed motions within the six months prior to the original de
line. Attorneys for the U.S. Dept. of Justice have now confirm
to class counsel that at least one motion was filed during
latter period, and the deadline is therefore now extended to
20, 2005.

Barahona-Gomeis a class action lawsuit that challenged t
actions of Executive Office for Immigration Review officials wh
in Feb. 1997 issued directives that halted immigration judges
the Board of Immigration Appeals from granting suspension ca
based on their interpretation of the 4,000-person cap on sus
sion/adjustment grants imposed by the lllegal Immigration |
form and Immigrant Responsibility Act of 1996 (IIRIRA). Undé
the settlement, class members in the U.S. Court of Appeals fo
Ninth Circuit who ultimately were or could be denied suspens
under the “stop-time rule,” but who could have had their susp
sion applications granted before the rule’s Apr. 1, 1997, effec

date, will be able to have their cases decided without regard bzfore the OCAHO was whether it should dismiss Santos’s

the stop-time rule.

Under the settlement, individuals may be eligible for relie
they:

1. applied for suspension of deportation;

2. had their hearings take place within the jurisdiction of {

3. had their cases scheduled for an individual hearing on
merits before an immigration judge between Feb. 13, 1997,

hawith the BIA on or before Oct. 1, 1996;

el- 4. had the “stop-time rule” (of IIRIRA sec. 309(c)(5)) as t
obasis for the 1J or the BIA denying or not adjudicating the ap
eg;ation for suspension of deportation; and

led 5. for cases before an 1J, the I3 must have (a) reserved a

decision denying or not adjudicating the application for susp
hesuspension of deportation and the Immigration and Natura

c-309(c)(5).
oes For a detailed explanation of tligarahonasettlement, see
juCourtApproves Settlement in Class Action for Suspension 4
neplicants,” MMIGRANTS’ RIGHTS UPDATE, Dec. 23, 2002, p. 8. More
eadormation, regarding the settlement, as well as the full se
ement agreement, is also available on the NILC webs

www.nilc.org. The full agreement is also available on the EC

website: www.usdoj.gov/eoir.

).

Employment Issues

NAd@CAHO FINDS THAT INA’S ANTIDISCRIMINATION PROVISION DOESN'T
APPLY TO THE U.S. POSTAL SERVICE — The Office of the Chief

therought by an individual alleging that the U.S. Postal Sery
e dSPS) committed an unfair immigration-related employment p
epice by basing its decision not to hire her on her citizenship st
d and national origin. The OCAHO administrative law judge (AL
endismissed the case on the basis that the OCAHO did not
adsubject-matter jurisdiction because the USPS properly assg
edsovereign immunity.

the The OCAHO, an agency within the U.S. Dept. of Justic
Mdtxecutive Office for Immigration Review, is comprised of AL|

nerecruiting, referring for a fee, or continued employment of imn]
0 grants ineligible to be employed in the United States, and fai
artd comply with the Immigration and Nationality Act's employ
sasient eligibility verification requirements (an area of the law co
penenly referred to as “employer sanctions”), (2) immigration do
Rement fraud, and (3) INA-proscribed immigration-related unf
2r employment practices.

rtheThe first issue presented in the caSantos v. USRSwas
iowhether the complainant, Jennyfer Joaquina Santos, had
emhiscriminated against in violation of the INAs prohibition agair
liveitizenship and national origin discrimination. The second is

based on the USPS’s defense that it has sovereign immun
ifdoctrine that shields certain government agencies from b
sued.

hegration-related employment practice when it decided not to

Ninth Circuit;

her despite the fact that she is a lawful permanent resident @

the
and

Feb.
filed

he
pli-

deci

sion or continued the hearing until afterApr. 1, 1997; (b) issued a

en-

sion of deportation; (c) not yet issued a decision; or (d) granted

iza-

5€C.

\p-

tle-
te,
IR

toAdministrative Hearing Officer (OCAHO) has dismissed a case

ice
ac-
atus
J)
have
2rted

e's
Is

who hear and adjudicate cases relating to (1) the unlawful hifing,

n
ure

m-
Cu-
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beer
st
sue
case
ty, a
eing

Santos alleged that the USPS had committed an unfair inpmi-
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f the
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U.S. Inits reply to this allegation, the USPS through its attorneysoyment Act, both of which include language expressly permit-
stated that it believed that Santos was lawfully admitted to|thing the USPS to be sued for violatiod$ieALJ thus concluded,
U.S. only on a temporary basis because she had presentetirais exclusion suggests that Congress intended not to expose
Social Security card with the notation, “Valid for work only with the USPS to liability under IRCA.” Accordingly, the ALJ held
INS authority.” The USPS cited to its handbook, which provigleshat although the USPS has waived its sovereign immunity, the
that an individual must be either a U.S. citizen or lawful perma©CAHO lacks subject-matter jurisdiction to adjudicate Santgs’s
nent resident to qualify for employment with the USPS. claim because the substantive provisions of IRCA and the PRA
The OCAHO noted that both OCAHO and federal circuit caselo not extend coverage to the USPS.
law exists supporting the position that the USPS qualifies as an It is important to note that the ALJ concluded by charactefriz-
employer that, under 8 USC sec. 1324b(a)(2)(C), is exempted framgy the case as constituting a “close decisiohhie ALJ stated
the prohibition on discriminating based on citizenship statughat “while the instant decision is supported by the language of
(Under this provision, an employer may have a “citizens-orjlythe IRCA, the PRA, anBlamingo Industries (USA) Ltdl may
hiring rule for certain positions if, under a law, regulation, or gov+reconsider my ruling in a future case.”
ernment contract, the employer is required to hire U.S. citizens for Santos v. United States Postal Service,
those positions. For example, some employers, such as defense 9 OCAHO 1105 (Apr. 7, 2004)
contractors, can require that some of their higher level employees
be U.S. citizens so they can obtain the security clearances neces-
sary to work on certain government-funded projects.) Howeye@HIO APPEALS COURT UPHOLDS UNDOCUMENTED WORKERS’ RIGHT TO
the OCAHO did not consider whether the USPS'’s policy, as| S8#ORKERS’ COMPENSATION — In a recent ruling, an Ohio appellate
forth in its handbook, of hiring only U.S. citizens and LPRs qualicourt affirmed the right of injured workers to receive workefrs
fies for the exception provided by sec. 1324b(a)(2)(C). Theompensation under state law, regardless of their immigration
OCAHO never reached that issue because it found that Santostaitus.
eligibility to be employed in the U.S. was a “disputed issug of The case involved a worker, Ghassan Rajeh, who is a citizen of
material fact,” which precluded it from entering a summary juggtebanon. In 1981, Rajeh became a lawful permanent residgnt of
ment decision in favor of the USPS. the United States but was ordered deported in 1993 by an immi

the Immigration Reform and ContAait of 1986 (IRCA), does not| gration Appeals and a federal circuit court upheld the 1J’s order.
apply to the USPS. The ALJ noted that in prior cases filed witRajeh subsequently was ordered to appear for deportation on
the OCAHO against the USPS, the latter either did not agsevio occasions, in 1995 and 1999, but failed to appear either time.
sovereigh immunity or the cases were not dismissed on that bas a result, he was arrested in 1999. Rajeh then petitioned the
sis. However, the ALJ found that a recent U.S. Supreme CouBiA for relief from deportation under the Convention Agairst
decision cited by the USPS “considerably strengthens its posierture (CAT). In Sept. 2001, the BIA granted Rajeh relief under
tion that the doctrine of sovereign immunity insulated the Unitethe CAT.
States Postal Service from cases brought pursuant to [8 USC]Rajeh obtained a job at Steel City Corporation in March 1997,
Section 1324b” (i.e., the INA/IRCA antidiscrimination provision). during the time his deportation order was effective. He did|not
In that casel.S. Postal Service v. Flamingo Industries (USA)nform Steel City of his deportation order. Rajeh was injured on
Ltd, 124 S. Ct. 1321 (2004), the Court held that the USPS’s waivdune 30, 1997, while moving a skid at Steel City. He subsequently
of its sovereign immunity, contained in section 401 of the Postdiled for workers’ compensation. While the claim initially was
Reorganization Act (PRA), does not suffice by its own terms taccepted, Steel City later petitioned the Industrial Commissian of
subject the USPS to antitrust liability under the Sherman AcOhio to deny Rajeh’s claim after it learned of his deportation
The Court held that, absentexpressstatement from Congress order.

bitions of IRCA and other relevant statutes do not seem to
to the USPS.” The ALJ noted that nothing in IRCA explicitly The staff hearing officer also denied Rajeh benefits, but on differ-
subjects the USPS to liability, nor does IRCA otherwise retfaant grounds. The staff hearing officer concluded that Rajeh|was
federal sovereign immunity. The ALJ compared IRCA to othenot entitled to participate in the Workers’ Compensation Fund

statutes, such a#tfe VIl of the Civil Rights Act of 1964 (which| because he was not a “qualified alien” eligible to receive state
prohibits employment discrimination based on race, color, relipublic benefits within the meaning of federal law and that he was
gion, sex, or national origin) and the Age Discrimination in Em-an “unauthorized alien,” which legally precluded him from being
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an “employee” (as defined in Ohio’s workers’ compensation stato “qualified aliens” precludes Rajeh from receiving workers’ com-

ute) of Steel City. pensation. The law at issue, 8 USC sec. 1621, provides that ar
Rajeh appealed to the Industrial Commission, which refusethlien who is not a qualified alien (as defined in [8 USC sgc.

to hear the appeal. He then filed an appeal notice with the Cquritg41]) . . . [or] a nonimmigrant under the Immigration and Natipn-

Common Pleas Court, which awarded summary judgment in favailityAct . . . is not eligible for any State or local public benefit . .

of Steel City. Rajeh subsequently filed a notice of appeal with/th€he court found that workers’ compensation is not a “state I
Ohio Court of Appeals.The court addressed two issues andefit” as defined by federal law. Instead, it held that worke
found in Rajeh’s favor on both. The first issue was whethecompensation statutes provide for a “substitutionary remedy
Rajeh was an “employee” at the time he was injured. The secomadnegligence suit.” The court concluded that because work

en-

rs’
for

ers’

issue was whether Ohio’s Workers’ Compensation Fund consttompensation is not a “state or local public benefit” under fed-

tutes a state public benefit to which only “qualified aliens” areeral law, Rajeh did not have to be a “qualified alien” in orde
entitled. participate in the Workers’ Compensation Fund.
In analyzing the first issue, the court looked at whether Rajeh  Rajeh v. Steel City Corp. et &004 Ohio App. LEXIS 2890
fit the definition of “employee” under Ohio’s workers’ compenga- (Ohio CtApp. June 15, 2004).
tion statute and whether or not federal law precludes undocu-
mented workers from receiving benefits under the statute. [The
court cited the plain language of the workers’ compensation stat-
ute, specifically the section that defines “employee.” The court M M
emphasized that the definition expressly includes “aliens gnd Publlc BG“EfltS Issues
minors,” and rejected Steel City’s argument that the legislaturéMS STILL HAS NOT FINALIZED PROCESS FOR HEALTH CARE PROVIDER
intended “aliens” to mean “legal aliens” only. REIMBURSEMENT UNDER “SECTION 1011” — Questions remain abou
In rejecting Steel City’'s argument, the court noted that théhe implementation of section 1011 of the Medicare Prescrip
workers’ compensation statute includes a section outlining wh&rug, Improvement, and ModernizationAct of 2003. Section 1
“employee” doemotmean, and nowhere in that section is “ille- appropriates $1 billion over four years to reimburse hospit
gal alien” mentioned. In addition, the court recognized that|thphysicians, and emergency transportation providers for unc
Ohio legislature has specifically excluded undocumented workpensated emergency health services to immigrants who ar
ers from eligibility for unemployment compensation. In makingdocumented or paroled into the United States to receive serv

to

t
tion
D11
als,
om-
2 Un-
ices,

this point, the court stated that “Had the legislature also interjdeat to Mexican citizens with “border crossing” cards. The statute
to exclude illegal aliens from collecting workers’ compensatipnprovides that payments will be made directly to providers put

presumably it would have taken the same effort to spell ou itdoes not specify a method for allocating the payments.

intent.” Lastly, the court cited an Ohio Supreme Court decision, On July 21, 2004, the federal Centers for Medicare and Medic-

State ex rel. Papadopoulos v. Indus. Cond®6 N.E. 780 (1935), aid Services (CMS) issued a policy paper on its proposed i

ple-

that declined to differentiate between U.S. citizens and undocmentation of section 1011. The paper proposes an indivigual
mented workers in the context of workers’ compensation herclaims—based payment methodology. The process laid out in the

efits. CMS paper would require providers to question patients a
Although the court found that Rajeh clearly was an “employeetheir immigration status and retain records of patients’ status
as defined by the Ohio statute, it noted that federal law also mustdividual identifying information. Health care providers al
be considered in order to fully address the first issue before tlaelvocates objected to the CMS’s proposed approach, citing
court. On this point, Steel City argued that because Rajeh coutérns about deterring immigrant families from seeking nee
not be legally employed under federal immigration law, he canndtealth services and placing burdens on health care provi
be an “employee” under state workers’ compensation law. [ThEhese concerns received substantial media coverage and
court rejected this argument, relying primarily on public policytion from members of Congress. (For more on this, see “Cer]
concerns. The court acknowledged that “one of the purposésfoir Medicare and Medicaid Services Details Proposed Pro
the workers’ compensation system is to promote a safe angd ifor Distributing Emergency Services Reimbursement Fung
jury-free work environment.” It reasoned that if undocumentedMMIGRANTS’ RIGHTS UPDATE, Aug. 9, 2004, p. 13.)
workers were exempt from collecting workers’ compensation, “un- On Sept. 1, the statutory deadline for the CMS to establi
derhanded employers might be prone to hire illegal aliens.” Singerocess for eligible providers to claim section 1011 reimbur
such employers would not suffer consequences if these employent, the CMS released provider enrollment forms through a
ees were injured at work, they “may become lax in workplaceerwork ReductionAct filing with the Office of Management al
safety.” The court acknowledged additional policy concerns|aBudget. The CMS did not release any details about the pro
ticulated by other courts that have upheld the right of undgcuder providers to claim reimbursement, but simply stated in

mented workers to collect workers’ compensation. Relying| ofiling that it would issue its payment methodology “shortly.

statutory language and public policy interests, the court helddvocates, health care providers, and some members of
that Rajeh had been an “employee” who under Ohio law is|emyess continue to encourage CMS to abandon the indivi
titled to recover from the Workers’ Compensation Fund. claims—based payment method for reimbursing providers ar

The court then addressed the second issue, namely, whetla€lopt in its place a statistical methodology that does not req
the federal law requirement that state benefits be available onpyoviders to question patients about their status.
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